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ACTS AMENDMENT (LESBIAN AND GAY LAW REFORM) BILL 2001 
Consideration in Detail 

Resumed from 6 December.   

Debate was adjourned after clause 93 had been agreed to. 

Motion to Split Bill 

Mrs EDWARDES:  I move - 

(1) That so much of the standing orders be suspended as is necessary to enable the following 
motion to be moved forthwith – 

That this House - 

(a) split the Acts Amendment (Lesbian and Gay Law Reform) Bill 2001 into 
two Bills, with parts 3, 4, 5, 7, 9, 11 and 15 to be removed from the existing 
Bill and placed in a new Bill; and 

(b) the Clerk to split, title and reprint the Bills accordingly, with any necessary 
clerical adjustments, and report the reprinted Bills to the House on Thursday, 
13 December 2001; and 

(c) directs the Bill to be split and reported accordingly. 

I do not intend to speak for long on this motion.  However, it is important that this House be given a further 
opportunity to consider this legislation, particularly given the survey results recently published in The West 
Australian.  Members on this side have always offered bipartisan support for the non-contentious provisions in 
the legislation.  The Premier said this afternoon that the question he was asked did not address the level of 
community support for equality in this area.  That is not doubted; support for equality does exist.  The issue is 
that 86 per cent of the community believes that the Government is taking equality too far in some areas.  Those 
areas are adoption, in-vitro fertilisation, the lowering of the age of consent to 16 years for males and the 
promotion of homosexuality in schools.  The amendments relating to those four areas have not attracted strong 
community support.  Until there is a greater degree of support, any change will cause divisiveness, which will 
probably impact negatively on the debate about equality.  That is the Liberal Party’s concern.   

The Government is progressing this legislation much too quickly.  We all know the reason for that.  It has made 
a deal with the Greens (WA) on this Bill in return for the passage of its one vote, one value legislation.  

Mr McGinty:  That is not true.   

Mrs EDWARDES:  I have been listening to the debate in the other place with some interest.   

Mr McGinty:  You might be believing your side’s propaganda.   

Mrs EDWARDES:  The minister representing the Attorney General in the other place seems to believe that he is 
firmly bound by certain commitments.  The Attorney can call it whatever he wants - a deal, a commitment.  

Mr McGinty:  We have friends.   

Mrs EDWARDES:  There is obviously a clear understanding between friends: the one vote, one value legislation 
will be passed in return for the passage of the gay and lesbian law reform legislation.  If he were given the 
opportunity, the Attorney would probably allow this legislation to be debated further in the community.  The 
Government’s imperative to have the legislation passed before the end of the session means that parents and 
citizens associations, which have ceased business for the year, will not have an opportunity to discuss the 
provisions affecting sex education in schools.  There is apparently no firm understanding between the Minister 
for Education and the Attorney about how those provisions will be implemented.  How on earth will school 
communities get an understanding about what will be in the curriculum?  If the Government does not intend to 
promote homosexuality in schools, there is no need to make these amendments.  Critical issues have been raised 
in the community and many people have not had the opportunity to voice their strongly held views about that 
issue.   

The Association Representing Mothers Separated from their Children by Adoption states - 
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People have usually wanted a child to satisfy their own personal desires and haven’t cared too much 
about the impact on that child of fulfilling that need.  I guess I’m really taking a very broad sweep here 
at all permutations of adoption from international adoption to homosexual adoption, and of course, old 
fashioned adoption and many aspects of modern reproduction technology.  Well, we wise old gals shall 
sit back and watch the same mistakes occurring again with all the same old social manipulation.  
Nothing in this world is new.  (Like pointy toed shoes really - they keep coming back too)  

Those who have had extensive dealings with adoptive families, birth mothers who have relinquished their 
children and the children themselves have a great deal of knowledge, experience and advice that could assist the 
Parliament in this debate.  They have not been given that opportunity.  With regard to in-vitro fertilisation, the 
paper quotes a 14-year-old who addressed a seminar recently - 

Fourteen-year-old Bridgitte told the seminar her biological father was a sperm donor.  She said she felt 
lost and was fighting to find her genetic history.  

Unresolved issues surround the issue of IVF.  As we learnt in the debate last week, the issue of inheritance is 
only now coming to the fore.  On the front of the newsletter reproduced by the Association Representing 
Mothers Separated from their Children by Adoption, there is a frightening quote from Laurens van der Post - 
frightening because it is true - which reads - 

Human beings are perhaps never more frightening than when they are convinced beyond doubt that they 
are right.  

The Government believes that it is right.  That is why it is not allowing the Bill to be referred to a committee.  It 
is determined that the Bill will be passed irrespective of whether the community accepts it.  The Government has 
not shown the community all the respect it deserves by not allowing time for the community to be fully informed 
of the details of the legislation.  The community will not accept it.  The Government will not win its mandate 
until it allows the opportunity for the community to become aware of its proposals and to be educated about 
them.  However, the Government is saying that it is right and that it will make these changes because everybody 
supports equality.  It will therefore ensure that equality between heterosexual and gay and lesbian people will be 
addressed in all legislation.  Regardless of what it says, the Government does not have a mandate for that.  Very 
little was indicated about these reforms in the Australian Labor Party’s election manifesto.  I do not think anyone 
on the Government side can say that they were. 

With regard to the purported debate between the member for Willagee, the now Minister for Education, and the 
then member for Joondalup, the member for Joondalup raised the issue.  The member for Willagee said that not 
all of Chris Baker’s comments were right.  I am not sure whether this legislation represents all that the then 
member for Joondalup said it would. 

Mr Barnett:  What did he say?   

Mrs EDWARDES:  He said that 65-year-old men would be able to have sex with 16-year-old boys. 

Mr Hyde:  You shouldn’t misrepresent it.  

Mrs EDWARDES:  He was right.  We are referring to the changes.  When a couple of Liberal Party members 
referred to the fact that 65-year-old men would be able to have sex with 16-year-old males, a couple of members 
opposite said that that was not right and that the Opposition should read the legislation.  I looked twice at the 
legislation and thought that perhaps I had it wrong; but I realised that the ALP would have debated the matter.  I 
read the legislation and pointed out to the Attorney General what an ALP backbencher said in response to the 
member on his feet.  I suggested that it was not right and the Attorney agreed that it was not right.  A couple of 
members opposite do not have a full and complete understanding of the legislation. 

Mr Hyde:  You are confusing consent.  

Mrs EDWARDES:  If there is confusion about the legislation in this House, we can imagine what the 
community’s view is.  This is another opportunity for the Government to take the contentious material out of the 
Bill.  If it does so, the Opposition will immediately assist to pass all the non-contentious legislation through both 
Houses of Parliament before Christmas.  That is what the broad community will accept and what the gay and 
lesbian community would like.  It will allow the Government to sell the four other contentious aspects of the 
legislation.  The Government will not take that opportunity to sell the legislation to the community because it 
knows the views of the community and what its answer will be.  The Government is afraid of the voters.   
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The Government is afraid of the electors and it wants to pass the legislation quickly and far in advance of the 
next election because it believes this issue will be off the political agenda by then.  However, people do not 
forget these things.  I do not understand fully why people vote the way they do on every issue, and I do not 
understand fully why they change their votes on some issues.  However, once they make up their minds on one 
issue about which they feel passionately, nothing else will change their minds.  Many people in the community 
hold passionate views on this issue, whether it is the issue, for example, of education, which is far broader than 
anything else, or all four of the contentious issues raised by the Opposition.  People who voted for this 
Government at the last election are so passionate about these issues that they will not vote for the Government at 
the next election.  Once again, we are giving the Government the opportunity to split the Bill and to take out the 
contentious sections so that it can gain the community’s support for them.  If the Government believes the 
community wants equality, it should convince the community of the value and the strength of its arguments.  

Mr BARNETT:  It is rare in politics to get a genuine offer to resolve a complex issue, not only in Parliament but 
also in the wider community.  It is a genuine offer.  From the Liberal Party’s point of view, this offer is not 
political.  We have debated this legislation genuinely - 

Mr Hyde interjected. 

Mr BARNETT:  If the member for Perth were to read the debate in Hansard, he would know that it has not been 
a long debate.  This Bill has not been delayed given its nature, its social complexity and the impassioned views 
held by the community on either side of the debate.  The legislation has been and will continue to be debated 
properly.  Members should compare the length of time taken to debate this legislation with the debates on 
adoption and abortion, for example.  Social issues are emotive and personal, and generally require long debates.  

Mr Kobelke:  What you are saying certainly has some truth to it, but you are going too far.  Some of the 
contributions from the Opposition’s side have gone way over the top.  However, I accept that the contributions 
of the lead speakers, including the Leader of the Opposition and the member for Kingsley, have been considered 
and to the point.  

Mr BARNETT:  When debating controversial social issues, some impassioned comments will be made from 
both sides of the House.  There is no doubt that when the Labor Party went to the election, there was an 
expectation in the community that it would reform some areas of law that discriminated against gay and lesbian 
people.  That is not in dispute.  However, the Labor Party did not go to the electorate with any details of its 
reforms nor did it publicise up-front its specific proposals.  We can find only scant references to this issue in the 
manifesto and the electoral material distributed by the Labor Party.   

The Labor Party has had many opportunities in Parliament to produce policy documents, speeches, media 
interviews and the like, but members opposite have been missing from this debate.  To the best of my 
knowledge, during the election campaign no members of the Labor Party told their constituents that a Labor 
Government would lower the age of consent for homosexuals to 16 years.  Nor did they say that they intended to 
provide adoption rights for same-sex couples and in-vitro fertilisation treatment for lesbian couples.  They are 
legitimate issues for community debate, but that debate did not occur.   

The then Opposition did not publicise these issues during the election campaign.  The Government may claim 
that it is implementing ALP policy, but it must go to the people on these issues before it can claim it has a 
mandate.  That did not happen.  Today and throughout the remainder of this debate, members of the Government 
have an opportunity to present evidence that they took this social reform agenda to the electorate. 

Mr McGowan:  You say that about this issue, and you say that we do not have a mandate on this -  

Mr BARNETT:  Not on the specifics. 

Mr McGowan:  However, the Bill we debated before this one - the Electoral Amendment Bill 2001 - was 
publicised all over the State.   

Mr BARNETT:  That is a different issue.  I will not take that interjection.  I will happily debate electoral reform 
another time - 

Mr Kobelke:  Gotcha. 

Mr BARNETT:  No, members opposite did not get me.  We will debate the member’s mandate on that ad 
nauseam. 
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I want to talk about this issue seriously and not make it into an exercise to score political points.  The offer is 
genuine.  We on this side of House have made it clear from the start of this debate that we support the removal of 
discrimination against gay and lesbian people.  We will not tolerate vilification in the community.  I do not know 
which word is correct - accept, respect or tolerate - but this reform is endorsed in a bipartisan way in Parliament 
and it is supported in the community.  As the Leader of the Liberal Party, I have been at pains to explain that and 
to discuss our point of view.  However, there are some matters on which we have a policy difference; for 
example, the age of consent, adoption and in-vitro fertilisation.  We differ on the substance or the merit of the 
issue.  Members opposite now have the opportunity to do what they said they would do as a Government and 
listen to the community.  Anecdotally, the community, through the Westpoll and any other survey that has been 
conducted, indicates that a significant proportion of the population is opposed to, or concerned about, these 
changes.  The majority of people indicated in a Westpoll that they support gay and lesbian reform.  Everyone in 
this House essentially supports reform in the areas of blatant discrimination, equal opportunity and the Public 
Trustee Act, and it goes on.  The Government has support; that is clear.  However, the majority of the public, and 
the majority of the Government’s and our constituents, oppose what is proposed in those specific areas.  We 
have asked the Government to delay the debate and to allow public discussion and consultation to take place.  
That has not happened and no-one would claim it has.  The Government should allow that to take place, and in 
the meantime proceed with those parts of the legislation that the member for Kingsley has indicated the Liberal 
Opposition supports; we will give the Government bipartisan support.  That is not meant in a patronising way.  
The gay and lesbian community, which has campaigned for reform for a long time - it is overdue - would have a 
positive outcome when significant gay and lesbian legal reform is put through this Parliament with the support, 
probably, of all members of Parliament.  A visible display of bipartisan support for those areas would be 
somewhat of a triumph for gay and lesbian reform and gay and lesbian people in this State.  If the Government 
accepted this offer and consulted with the community - reconsidered these issues - or even talked to us if it felt 
inclined to, it might find that there are ways of progressing the age of consent provisions of the legislation that I, 
and others, have outlined.  When that issue is discussed, the typical response we hear from members of the 
Government is that it will not make criminals out of teenagers who happen to be in a homosexual relationship.  
Members on this side of the House do not want that either.  Lowering the age of consent will not stop the 
exploitation of young people by older people.  If that is the issue, why not consider age of consent issues in 
totality, or as a body of law, and modernise them.  No-one wants to make criminals out of young people who 
may be engaged in a homosexual relationship.  However, the majority of members in this House want to provide 
legal protection against the exploitation of young boys and young girls by older men.  This is an opportunity for 
the Government to develop that issue in the community and come up with something that will be acceptable to a 
majority of people.  It may not get 100 per cent support and it may not even get the total support of this side of 
House.  However, if the majority of Western Australians feel that they have had at least a say on the matter, the 
issue might progress.  That exercise could also be carried out in the areas of IVF and adoption.  I do not 
guarantee any support for those areas, but the Government should at least try to get that support.  The Attorney 
General wants to be seen as the great reforming Attorney General, and I give him points for that.  Of all the 
ministers of this Government, he has been the one who has got on with progressing his policies - I do not agree 
with them - through this Parliament, abhorrent as they might be to me in some respects.  However, at least he has 
got on with it. 

Mr McGinty:  The issues of one vote, one value is not abhorrent to you, is it? 

Mr BARNETT:  It is the way the minister is dealing with it. 

The Attorney General has got on with his agenda, but he would be a wise man to step back a little, progress 
those parts of Bill for which he has bipartisan support, and wait a few months before progressing the more 
contentious parts of the legislation.  He should talk to the gay and lesbian community.  A ministerial committee 
has considered this legislation.  However, the minister should talk to other groups, perhaps some of the older gay 
and lesbian people who have told me that they do not support the lowering of the age of consent to 16 years.   

However, they do not like the age of consent laws as they are.  Let us rise above this issue and have an intelligent 
discussion about this emotive social issue.  Of course, there will still be differences of opinion and party 
positions; however, the Government will come closer to achieving worthwhile and sustainable reforms.  It is rare 
in this Parliament for a genuine offer to be made of a bipartisan approach to an issue.  I humbly ask the Attorney 
General to consider this issue properly and to split this Bill; that is, to progress the parts with which the 
Opposition agrees, to allow the community to consider the parts with which the Opposition does not agree, and 
to then come back to Parliament with a reviewed, revised position.  If the Government does not do this, the 
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division in the community over this issue will develop further.  The first signs of this division came with the rally 
of approximately 3 000 people outside Parliament House.  We have heard statements by Archbishop Hickey, and 
in the churches -  

Mr Hyde:  What about Archbishop Carnley?   

Mr BARNETT:  He has expressed a view.   

Mr Hyde:  He is backing the proposal to reduce the age of consent for homosexual males to 16 years.   

Mr BARNETT:  I have had a chat with him about that issue - I believe the member for Perth should do better 
research.   

There are divergent views within the church - there is no doubt about that.  The Australian Family Association is 
now publishing advertisements, sending out information -  

Mr McGinty:  The majority will not take too much notice of such material - they are misleading ads.   

Mr BARNETT:  The Attorney General might say that -  

Mr McGinty interjected.   

Mr BARNETT:  That is not the point I am making.  I am not defending the Australian Family Association 
advertisements to the letter.  I am trying to point out that a significant group in the community is now running a 
campaign in the media, and it is probably doing a letterbox drop campaign and the like.  It is a group in the 
community campaigning about this issue, and this issue is now becoming divisive.  If for no other reason than 
the sake of the gay and lesbian community, I urge the Government to back off on the pace of this Bill and to 
allow some discussion about it.  Once the issue has settled, the Government can then determine where to go from 
there.  If the Government does not do this, it will create a division in the community.  I do not think it is the 
Government’s intent to divide society, but that could happen.  The Opposition has given the Government two 
opportunities: first, it asked that the Bill be postponed; and, second, it is now asking that the Bill be split to allow 
the easy parts - the agreed parts - to be progressed, and to give the community the opportunity to have more say 
about the controversial aspects of the Bill.   

Mr McGINTY:  Public opinion about gay and lesbian reform and the legislation currently before the Parliament 
is fairly clear.  There is overwhelming support in the community for ending the discrimination against gay and 
lesbian people.  That is reflected by the Westpoll published in last Saturday’s The West Australian, which 
revealed that an amazing 86 per cent of those polled are in favour of ending discrimination against gay and 
lesbian people.  I take that to be the general position, and I gain considerable heart from it because I do not like 
to stand and say that it is unfortunate that we are racist, intolerant, and the like.  I have an aspiration for 
Australia; that is, that we live with a great deal of understanding of each other’s position and of the diversity 
within our community based on multiculturalism, and that we get on with our lives with minimal interference.  
That is my broad view.  I am really heartened when I read the results of a Westpoll stating that 86 per cent of 
people polled support gay and lesbian reform.  Statistically, that is as good as 100 per cent because by the time 
we take into account those who did not understand the question and the like, that is as close as we will ever get 
to a unanimous expression of opinion.  Also, it is not a result that would have been achieved 10 or 20 years ago, 
as a lot of anti-gay and lesbian sentiment would have been expressed back then.  I was very heartened by that 
element of the Westpoll.  However, the Government is acutely aware that some parts of this proposal - those 
matters relating to reproduction and the age of consent for homosexual males - are matters about which a 
significant proportion of the population is worried.  Again, that is reflected in the poll.  In the public mind, 
fertility, IVF, artificial insemination and adoption are all part of the same issue, and so they should be.  The 
public should be extremely concerned about changes to the law that relate to children and their futures.  I can 
understand that.  I have spoken to people with varying beliefs and the public’s position on this issue is quite 
clear.  The public is concerned about this and so it should be. 

Mr Bradshaw:  If they are concerned why is this Bill being pushed through? 

Mr McGINTY:  I am delighted that the public is so concerned and is expressing its concern.  Just because the 
public expresses concern or anxiety about something it does not mean that we should not legislate in that area.  
The other concern is the age of consent.  People who oppose the legislation fall into two camps.  One is the 
majority of people who disagree with the current law.  They think that the current law, which has been in the 
Criminal Code for as long as anyone can remember, is wrong.  They do not agree that the age of consent should 
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be 16 years for heterosexual sex.  They think it is too young.  Nonetheless, that is the current law.  It is a 
generational issue.  The older people get, the less they think that kids should be doing the sorts of things they did 
at 16.  That is part of life. 

Mrs Hodson-Thomas:  Is that some sort of admission? 

Mr McGINTY:  I assure the member for Carine that I was a virgin at 16 and for some considerable period after 
that! 

Mr Barnett:  Spare us the details! 

Mr McGINTY:  I assure members that they do not want to know.  I feel a bit distracted after that exchange! 

The DEPUTY SPEAKER:  The member is not the only one.   

Mr McGINTY:  Older people have anxiety about their children and their grandchildren.   

Mr Johnson:  Young married couples have expressed their concerns to me.  It is not just older people. 

Mr McGINTY:  The view is held more by older people than younger people.  I am increasingly pleased when I 
see people of my children’s generation express far more inclusive and tolerant views on the raft of issues that 
have been debated prominently in this State over the past year than people of my generation or older. 

Mr Johnson:  A lot of young people have expressed their concerns to me about these issues. 

Mr McGINTY:  My perception of the public debate is that if the poll results were broken down through age 
groups and demographics, we would find that younger people are far more accommodating of diversity and 
relaxing the laws than older people.  It is not an issue for older people other than through people they know or 
relatives.  The overall thrust of the legislation and the policy that underpins it has the broad support of the 
community, but there are issues about which the community is extremely anxious.  The issues are fertility and 
the age of consent. 

Mr Johnson:  And teaching in schools. 

Mr McGINTY:  That is a furphy.  Twenty years ago, heterosexual sex education in schools was controversial.  
Before that, teaching evolution was controversial.  People still used to believe in Adam and Eve.  People move 
on with such issues.  I appreciate that, for whatever reason, the debate on the sex education curriculum has been 
portrayed as one of teaching homosexuality in schools.  Nothing could be further from the truth.  I raised the 
point that the current curriculum might need to be adjusted to ensure that necessary information about issues 
relating to health are properly included in the curriculum.  It is not a matter for me to legislate on.  This 
legislation does not deal with that.  It is a matter for the Minister for Education.  We were all present when we 
heard his answer.  He told the House that the Commonwealth has developed some material in this area.  New 
South Wales and Victoria also have some.  He said that the department will look at the material to see whether it 
is appropriate to be in the curriculum.  For now, no changes will flow.  Obviously, parents will be involved in the 
consultation process. 

Mr Barnett:  The Attorney General’s second reading speech referred clearly to same-sex education as it relates to 
young gay men.  It is appropriate we raise the issue.  What is intended?  Material prepared by the 
Commonwealth or other States is neither here nor there as it does not make up the curriculum.  I have no doubt 
that the gay and lesbian community or other groups will want to put material into schools.  It is not so much the 
curriculum that is the issue but the material.  Guest speakers will be allowed into schools.  It is an issue about 
which there are differing degrees of strength of feeling.  The community wants a say on the issue. 

Mr McGINTY:  Any proposition to introduce material into schools by outside bodies will be dealt with by 
parents, school communities and the Minister for Education.  I could have worded that part of the second reading 
speech more elegantly than I did.  I was trying to state that people have access to material that is relevant to the 
prevention of sexually transmitted diseases and other health consequences.  That is all that was intended to be 
conveyed.  One could not put a cigarette paper between the Minister for Education and me in our position on this 
issue.  We speak as one but we have articulated the position using different words.  The principle is the same. 

Mr Hyde:  The poll in The West Australian shows that 55 per cent of people polled wanted gay and lesbian 
relationships to be equal with marriage.  That is light years further than this legislation yet we are not getting the 
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same argument.  If the poll is right about the age of consent, is it right on marriage?  We are not getting that 
argument. 

Mr McGINTY:  In one sense I was surprised by the statistic, yet in another I was not.  My view is that the 
Western Australian community supports equality and wants us to deal with this issue so that we can get on with 
the real issues of government.  My intuitive view was that there would still be some reluctance or reticence by 
the community to give equal legal entitlements to same-sex couples as are given to married couples.  I did not 
think that it was incorporated in the broad proposition of equality as embraced by the public of Western 
Australia.  The poll shows that the public is moving at a faster rate than we in this House appreciate.  That is my 
perception of public opinion on this issue. 

The question of the Labor Party’s mandate on this issue has been raised.  I do not want to enter into a long 
debate about the mandate.  At its last conference, the Labor Party adopted a number of provisions in its 
manifesto.  I know that many members have a copy of the lesbian and gay law reform ministerial committee 
report.  The relevant matters are set out on page 1.  This matter has been raised a lot during the debate.  The 1999 
ALP conference, held in my electorate of Fremantle, adopted the following policy in respect of sexuality and law 
reform - 

Labor believes that all people are entitled to the same respect, dignity, and ability to participate in 
society and to receive the protection of the law regardless of their sexual orientation or gender identity.  
Labor will implement policies and legislate generally to give effect to this belief and in particular will: 

•  amend the Western Australian Equal Opportunity Act to provide that it be unlawful to discriminate 
against people on the basis of their sexual orientation.  

•  amend the Western Australian Criminal Code to provide for uniform ages of consent to sexual 
conduct.  

Mr Barnett:  That says “uniform” but does not refer to the age of 16.  

Mr McGINTY:  The existing heterosexual age of consent is 16 years.  The Leader of the Opposition is right.  
The Labor Party said it would make the ages uniform.  I do not think, from what the Leader of the Opposition 
has said, that he wants them to be different.  

Mr Barnett:  No, not necessarily; but the Australian Labor Party policy refers to a uniform age of consent.  That 
is not giving the age as 16 years.   

Mr McGINTY:  The Parliament could honour the Labor Party policy if the age of consent was made 17 or 18 
years for both homosexual and heterosexual sex, but the commitment was to equalise the ages, and this 
legislation achieves that policy.  

Mr Barnett:  The community would possibly support equality, but the absolute level of the age concerns the 
community.  

Mr McGINTY:  That is right.  That is really the issue.  The third dot point reads -  

•  repeal the preamble to and part two of the Law Reform (Decriminalisation of Sodomy) Act;  

The fourth dot point reads -  

•  establish a special inquiry to investigate and make recommendations concerning the legal 
recognition and regulation of bona fide domestic relationships involving same sex couples;  

That is one that has not been acted on in this legislation, in my view.  The Government dealt with the breakdown 
of de facto relationships in the Family Court Amendment Bill 2001, but there is no provision, nor is it intended 
during the course of this Government - to put it crudely - to look at the question of gay marriages.  That is not on 
the agenda.  The remaining dot points read -  

•  ensure that women have a choice regarding their reproductive lives on the basis of sound social and 
medical advice; and 

•  ensure that women can access reproductive technology regardless of their marital status or sexual 
orientation.  
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Those areas were specifically in the Labor Party platform.  They were matters that did not receive high focus 
during the election campaign.  The Labor Party did its best to focus on issues such as health and education, and 
the Liberal Party did its best to focus on other issues.  A range of things which did not hit the television screens 
were nonetheless part of the platform which the Labor Party stands behind.  

Mr Barnett:  I put it to the Attorney General that the Labor Party did not promote this issue during the election 
campaign because it would have been electorally unpopular.  If this legislation goes through, will Labor 
members stand in their electorates and publicly support these positions?  

Mr McGINTY:  The answer is yes; there is no question about that.   

Mr Hyde:  We are already doing that.  At Christmas carols and church services, we are standing and supporting 
the legislation.  

Mr Barnett:  I am sure the member for Perth is doing that, but I doubt if some of his colleagues will.  

Mr McGINTY:  Another issue, which the Opposition tried to press the Government on, and to drag into the 
debate during the course of the election campaign, was the principle of one vote, one value.  The Labor Party did 
not shirk that issue when it was raised; it said that it would implement that policy. 

Mr Barnett:  That issue was debated during the campaign; I do not doubt that.  However, this issue was not.  

Mr McGINTY:  The present Opposition put the one vote, one value question on the agenda during the campaign, 
not the Labor Party.  The Labor Party appreciates that it is more popular in some sections of the community than 
in others.  

Mr Barnett:  The Labor Party made comments about the issue leading up to the election, and had policies on one 
vote, one value.  It did not release policies of any detail at all on this issue.  

Mr McGINTY:  I do not think the Labor Party did so in relation to one vote, one value, either.  The fact that it 
has been part of the Labor Party’s belief system for 100 years was probably enough to convey to the public that 
the Labor Party would do what it is now endeavouring to do with the legislation that is currently before the 
House, and with which it will be dealing later this week.   

In relation to public opinion, and the basis upon which the election was fought, I must extend congratulations to 
The West Australian.  I do not often do this.  Since the report of the ministerial committee dealing with gay and 
lesbian law reform was made public in June, a tremendous public debate has been conducted in the pages of The 
West Australian.  A day does not go by on which the paper does not contain new contributions to this evolving 
debate.  As well as publishing a number of feature articles, The West Australian has facilitated that debate, and, 
as the member for Girrawheen has just pointed out, sometimes with some fairly funny cartoons, as well.  

Mrs Edwardes:  Did the Attorney General like the cartoon in The West Australian of Saturday, 8 December?  

Mr McGINTY:  Dean Alston can be very cutting.  

Mr Johnson:  The Attorney General will be the guest of honour at the next Mardi Gras.  

Mr McGINTY:  Undoubtedly! 

Mr Hyde:  There is a spot waiting for the member for Hillarys, as well, if he cares to come along! 

Mrs Edwardes:  I just want to know what the Leader of the House felt when he was actually being given the 
whip! 

Mr McGINTY:  I will just say that comments were passed! 

Dealing with issues of such enormous public interest and concern, it is appropriate that a full community debate 
take place.  The West Australian, unlike the other news outlets - of which I am not particularly critical - lends 
itself perfectly to facilitating this debate, with at times very sensitive coverage.  An example is the story of Hon 
Giz Watson, and her desire to adopt the three children of her partner, which featured so prominently on Friday’s 
front page, with a photograph.  There have been a number of other such stories, but particularly, the newspaper 
has made space available through its Letters to the Editor column, which has precipitated a very significant 
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public debate in the community.  I do not believe that there has been a lack of public debate.  Sometimes, people 
have been a bit carried away.   

One of those caused me to make the comment about Mr John Barich and the Australian Family Association.  I 
note, in this morning’s edition of The West Australian, a report that the Australian Family Association’s 
advertisements have fallen foul of the Advertising Standards Board.  I was particularly upset earlier at a letter 
that the Australian Family Association sent out to all parents and citizens associations.  It was so misleading, that 
I drafted an alternate letter to send to the associations advising against taking what the Australian Family 
Association wrote as the truth, and presenting the other point of view on this issue.  

Mrs Edwardes:  Did you send it?  

Mr McGINTY:  No, I did not.  I reflected on it, and decided, as I sometimes do, to let things go through to the 
keeper.  However, I thought the Australian Family Association’s letter was misleading.  The advertisements, 
which we have all seen, making a link between homosexuals and paedophiles, were quite low and unnecessary.  
However, that is political debate.  It is part of the cut and thrust of political life.   

A very hurtful letter to the editor was published about me yesterday, written by a priest from Guildford.  It was 
one of the most unchristian contributions I have seen so far.  It suggested that I should be thrown in the gutter, 
after the Commissioner of Police had finished with me.  It is not the sort of letter one would expect to see 
written, or words spoken, by a man of God.  I was disappointed that he wrote that letter, but nonetheless I 
appreciate that it came out of a passionate view that he held.  It hurt, and it was an unnecessary contribution to 
the debate, but I accept that as part of what the debate is all about.   

The motion before the House, to split the Bill to remove the contentious issues, indicates a philosophical 
difference between the Opposition and the Government about how to go about achieving social change.  
Government members are all aware that, during the past eight years, when the coalition Government was in 
power, some members of the Liberal Party would have liked to bring a number of pieces of legislation before the 
Parliament so that the pace of that social change could be gradual.   

A number of those measures are now contained in this legislation.  One such measure was intended to outlaw 
discrimination, and to make it an offence, under the Equal Opportunity Commission Act, for people to be 
discriminated against on the basis of sexuality.  That was recommended by the Equal Opportunity Commission.  
I know that there was an endeavour to bring it forward from the other side of politics, but I presume that the 
party room would not allow that to happen.  That was unfortunate, because, had those steps been progressively 
taken over the years, the Government would not be left with the big leap it now must take.   

Members will recall that Ian Taylor, the former member for Kalgoorlie and Deputy Premier, introduced a Bill 
into this House to deal with the difficult issue of medical care for the dying.  That was progressed, and quite a bit 
of time was spent debating it.  There was a bit of an indication that it would be taken up by the next Government 
and a Bill brought back without the drafting deficiencies in it, but that never saw the light of day. 

Western Australia is the only State in Australia without legislation dealing with de facto property rights.  I know 
there were attempts to introduce legislation to deal with that issue, which is the essence of the Government’s 
Family Court Amendment Bill.  Again, it was stifled.  It is not good enough that Western Australia is the only 
State in Australia that does not offer those protections to de facto couples.  

Mr Omodei:  Do you intend to bring in medical care for the dying legislation?   

Mr McGINTY:  I received a letter yesterday from the palliative care association asking me to do exactly that.  
That is something the Government will need to consider.  I supported that legislation when Hon Ian Taylor 
introduced it, and the Government might introduce it.  I do not, and will not, support euthanasia legislation.  
However, I believe that the law needs clarification.  That is also the view of the palliative care association. 

Mr Omodei:  I think everybody supports good palliative care.   

Mr McGINTY:  Yes.   

Mr Omodei:  There is a big divergence of opinion over euthanasia.   
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Mr McGINTY:  I agree.  I might find myself voting with the member on that issue; however, it is another issue 
for another day.   

Mr Omodei:  I would like to see that.   

Mr McGINTY:  Similarly, there was pressure from residents in North Perth on the prostitution issue.  The street 
prostitution was dealt with, but the broader issue, which was there constantly, never saw the light of day during 
the course of those -  

Mr Barnett:  In fairness, your Government dodged that issue too.  It had a long history.   

Mr McGINTY:  We did during the 1980s and the early 1990s; it was too hard.  The time has come to fix that as 
well.  Nonetheless, there were too many quasi-moral social issues during the past eight years - 

Mr Barnett:  In fairness, we dealt with adoption.  We allowed the abortion issue to be progressed, although, 
admittedly, it started with a Labor member.  You can argue that the pace may differ between the Labor Party and 
the Liberal Party, but it is not fair that you should convey a view that we did not progress social issues.  It is the 
pace.  

Mrs Edwardes:  We are saying that the pace is just too quick.   

Mr McGINTY:  I am saying that the pace is what it is because of the backlog, which we inherited from the 
previous Government because it did not deal with these issues.  If the previous Government had taken those 
issues out of the public equation and legislated on them over the past eight years, I am sure we would be dealing 
with a different proposition today. 

Mr Board:  No other State has taken on the issues with which we have a major concern, apart from the age of 
consent, and with which you have said we have been backward.  They are the contentious issues in the 
legislation.   

Mr McGINTY:  No, that is not right.  The member is right in one respect only; that is, gay people can adopt.  In 
Western Australia, and in most other States, provided they make an application as a single person, there is no 
legal impediment to their adopting.  No other State allows a gay couple to be joint adopting applicants.  Apart 
from that, everything in this Bill has a precedent elsewhere in Australia and, generally speaking, is the norm.  
Even the age of consent - 

Mr Board:  No, that is not true.  You cannot say that IVF for single women is the norm throughout Australia.  It 
is not.   

Mr McGINTY:  I think I can.   

Mr Board:  No, you cannot.  In fact, the federal Parliament just passed legislation through the lower House to 
support the States’ protecting against that legislation, as you know.   

Mr McGINTY:  There are two dimensions to this.  If this motion is not carried, I am happy to go through the 
situation in each of the other States when we deal with the clause on in-vitro fertilisation.  It is my understanding 
that about half the other States - maybe more - allow single women access to IVF treatment, regardless of their 
sexual orientation.  That is essentially what we are doing here.   

What is the most common age of consent around Australia?  It is 16 years.  In some States it is 17 years and in 
others it is 18 years.  Assuming that we cannot leave the age of consent at 21 years - that is the common ground 
between most of us - it comes down to a question not so much of principle, but of degree.   

Mr Board:  The basis of this motion is that we agree with 70 or 80 per cent of the Bill.  You are seeking to pass 
legislation that I am sure you would like to see supported by not only the Parliament but also the Western 
Australian community in a harmonious way.  Yet, by going beyond that in certain areas, you are doing the 
opposite of what you are seeking to do; that is, you are dividing.  You mentioned the priest’s letter.  I suspect 
that he represents a large number of people who either misinterpret or do not agree with what you are doing.   

Mr McGINTY:  No; he just does not agree. 
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Mr Board:  The point is that there are ways in which that could be worked through or you need to explain it.  We 
are trying to take out those difficult parts with which the members of the community do not agree in large 
numbers.  You quoted The West Australian.  It indicated that they are the contentious issues.  You are hoping 
that they will die off over the next year or two, and I suggest that they will not.  It might be better to take an extra 
few months to work through some of those principles, if that is your case, and reduce the number of people who 
oppose it. 

Mr McGINTY:  There are two different approaches.  The view the member has put has been the consistent view 
of the Liberal Party; that is, if it is contentious in a quasi-moral way, leave it alone.  That is why we are in the 
backlog situation that we are now in. 

Mr Board:  We are not saying leave it alone; we are saying involve the community in a process.   

Mr McGINTY:  Yes, but then it is not touched.  It is like prostitution.  Street prostitution had to be dealt with 
because there was a pressing problem in Northbridge. 

Mr Board:  It was 50-50; I agree with you.  However, when it is 80-20, you have another issue entirely.   

Mr McGINTY:  That is why much of this legislation can be dealt with easily and should be dealt with on the 
basis of a common point of view.  For each of those reasons, the Government does not support the motion 
moved by the member for Kingsley.  We think that the Parliament has a duty to debate and deal with this 
legislation, not only those matters that enjoy majority support, but also those matters that the Government of the 
day believes reflect its philosophical position, as this legislation does.   

Mr PENDAL:  Very briefly, I will put on the record my views on effectively splitting the Bill.  I did that in the 
second reading debate, but I will repeat it now for the record.  Matters that should and can enjoy bipartisan 
support have been touched on extensively by members; for example, those parts of the Bill that will legislate 
against discrimination in employment, housing and finance, which I supported in the Henderson Bill of 1996.  
Other matters that are within the scope of this Bill - 
Mr Omodei interjected.   
Mr PENDAL:  I thought the Henderson Bill was introduced in 1996; if not, it may have been 1994.  Other 
matters have since been made part of this comprehensive Bill that I cannot and will not support.  I refer to IVF 
access, the question of adoption and a number of other issues.  It seems to me, therefore, that the Government is 
in a position to display goodwill by agreeing to deal in the first instance with those matters upon which we can 
agree; that is, those to which I have made some reference and others.  The fact that the Government is not 
prepared to split the Bill and to deal with those matters that are least contentious and then deal with those that are 
most contentious, displays a marked lack of goodwill on its part.  It may well be that in the end the real victims 
will be the people to whom the Government says it is committed.   
Evidence has been adduced to show that there are strong grounds for legislating against discrimination towards 
people in their jobs, housing needs and financial or future security.  On the other hand, I do not think any 
grounds have been shown, other than the display of populist politics, for passing those other aspects.  A future 
Parliament may decide to do that.   
I was one of the people in the Parliament who, a little over 10 years ago, was asked to help unravel the enormous 
problem associated with the adoption laws in this State.  The problem had grown out of the notion of three 
parties being involved in the process, and especially related to the person who had given up a child for adoption 
or who had been a relinquishing father.  The Parliament confronted many difficulties in changing that legislation 
against the will of many of the people involved in the adoption process in Western Australia.   

We seem to be incapable of learning from the lessons of history.  We are about to replicate those difficulties by 
giving lesbians access to in-vitro fertilisation technology.  The problems associated with that are exemplified by 
recent publicity from around the world of people seeking to know their biological fathers, often in circumstances 
in which genetic material has been made available on a confidential basis.  Through this legislation, we will 
begin all over again the hurt, heartbreak and invasion of privacy that we saw 15 years ago over orthodox 
adoption procedures.   

The case for changing the laws relating to those matters has not been proved.  The case for changing the laws 
relating to employment, housing and finance has been proved, and I am willing to support those amendments.  
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However, as I said in my second reading speech, the Government is giving people who strongly oppose the IVF 
and the adoption procedures no option but to vote against the whole package.  The Government is playing a 
cynical game with many of the people it claims to represent.  That cruel, cynical and hurtful game puts people 
like me in the position of having to oppose the whole Bill.   

I intend to exercise my vote in this opposition motion to split the Bill.  Even at this stage I say that the Bill 
should be split.  However, the Government has made it clear that it will not go down that path.  Therefore, I will 
vote in favour of this motion to split the Bill and, because the Government clearly will have its way, I will vote 
against the entire so-called reform package.  

Question put and a division taken with the following result -  

Ayes (21) 

Mr Ainsworth Mrs Edwardes Mr McNee Ms Sue Walker 
Mr Barnett Mr Edwards Mr Masters Dr Woollard 
Mr Barron-Sullivan Mr Grylls Mr Omodei Mr Bradshaw (Teller) 
Mr Birney Mrs Hodson-Thomas Mr Pendal  
Mr Board Mr House Mr Sweetman  
Mr Day Mr Johnson Mr Trenorden  

Noes (28) 

Mr Andrews Ms Guise Mr McGowan Ms Radisich 
Mr Bowler Mr Hill Ms McHale Mr Ripper 
Mr Brown Mr Hyde Mr Marlborough Mrs Roberts 
Mr Carpenter Mr Kobelke Mrs Martin Mr Templeman 
Mr D’Orazio Mr Kucera Mr Murray Mr Watson 
Dr Edwards Ms MacTiernan Mr O’Gorman Mr Whitely 
Dr Gallop Mr McGinty Mr Quigley Ms Quirk (Teller) 

            

Pairs 

 Mr Waldron Mr Logan 
 Mr Marshall Mr McRae 

Independent Pair 

 Dr Constable Mr Graham 

Question thus negatived. 

Consideration in Detail Resumed 

Clause 94 put and passed.   

Clause 95:  Section 28 amended -  
Mrs EDWARDES:  This clause amends section 28 of the State Superannuation Act to remove the reference to 
“husband and wife” and substitute “a de facto partner of that person”.  Such amendments are very much 
supported by the community and the Opposition.  Through this amendment, people will be able to specify to 
whom they want their superannuation to be distributed.  As such, we support this amendment.   

Clause put and passed.  

Postponed clause 35:  Section 184 repealed and consequential amendment to the Evidence Act 1906 - 
Mrs EDWARDES:  Clause 35 deals with section 184 of the Criminal Code, titled “Indecent practices between 
males in public”.  That section will be repealed.  I have a couple of issues about the deletion of this section.  The 
section refers to -  

Any male person who in public commits any acts of gross indecency with another male person or 
procures another male person to commit in public any act of gross indecency with him, 
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The Attorney General will tell me that section 184 is replaced by sections 7 and 203 of the Criminal Code.  
Therefore, there is no need to have section 184 in the code.  However, unless the Attorney General can tell me 
differently, sections 7 and 203 of the code do not refer to attempts to procure the commission of any such act.  
Section 7 contains a provision for procurement, but does not contain a provision for any attempts to procure.  
Section 184 of the code states -  

. . . the commission of any such act by any male person with himself or with another male person in 
public is guilty of a crime and is liable to imprisonment for 3 years.   

The issue essentially concerns public toilets.  This provision has commonly been used for offences involving two 
males at public toilets or a park.  The “attempts to procure” provision has been used in the past.  Unless the 
Attorney General can provide an example of a case which clearly outlines that section 7 has been used for 
attempts to procure, this section must either be left in the code or an amendment must be made to section 203 to 
allow for attempts to procure.  Otherwise, the Government will ensure that the law will be weaker than it 
currently is.  This section is far stronger than section 203.  Although section 203 deals with sex in public, the 
removal of section 184 from the code will make the enforcement of this law far more difficult. 

Mr JOHNSON:  I oppose this clause in the Bill.  As my colleague has rightly said, this clause seeks to repeal 
section 184 of the Criminal Code.  I am sure that the Attorney General must be aware of the enormous number 
of problems that certain communities have.  Quite a few problems occur around public toilets and the sand dunes 
in my electorate between Hillarys and Ocean Reef.  I am not saying that all homosexuals do this, but it is 
common practice for a certain group of homosexuals to hang around public toilets and approach other males.  
Those other men might be legitimately going to the public toilet for the normal reason, which has nothing to do 
with committing an act of gross indecency.  I do not know why the Attorney General is hell-bent on repealing 
this section of the Criminal Code.  This sort of behaviour around public toilets, in sand dunes and at certain car 
parks is an affront to most decent people.   

The Attorney General will say that section 203, titled “Indecent acts”, will cover that offence, but it does not 
cover it at all.  As my colleague the member for Kingsley rightly said, it does not cover the procurement of 
indecent acts.  It comes down to one’s personal thinking about what constitutes an indecent act.  To me, an 
indecent act in public is an indecent act between two males around public toilets, sand dunes and other public 
areas.  It is a totally indecent act.  It is against the order of nature; it can never be described as normal.  I know 
that gay and lesbian people will say that it should not be any different from a man and a woman sneaking off to a 
deserted car park and heavy petting or maybe even making love in the back of a car, miles away from anybody.  
It is very rare that somebody will approach somebody of the other sex.  I accept that it happens sometimes; a 
man will be hell-bent on approaching a female for the sole purpose of trying to procure some sort of sexual 
activity from her.  I accept that that happens, but it does not happen as often as what is happening in my area 
with a certain group of male homosexuals.   

Many homosexuals and lesbians live happily in a partnership and do not interfere with other people’s lives.  
They do not go out and try to procure sex from other people; they just live as normally as possible in a 
partnership.  I do not think that anyone has a problem with that.  I certainly do not have a problem with that.  
However, I have an enormous problem with the decriminalisation of this activity, which is what will happen if 
the section of the Criminal Code concerning acts of gross indecency by males in a public place is removed.   

When we talk about a public place, we talk about public toilets, car parks and sand dunes.  Let us be honest 
about it; they are public places.  I cannot understand the Attorney General’s reasoning behind wanting to delete 
this section.  If it is to give everyone an equal opportunity in some way, I am sorry, but that is totally alien to me 
and to the vast majority of Western Australians.  Many parents are very concerned about their sons, who may be 
16 years of age and who may want to use public toilets.  They know that those boys are being accosted by a 
certain group of homosexual men.  If this section of the Criminal Code, which contains the term “procures 
another male”, is taken out, a defence will be left open for those homosexuals to be able to justify trying to talk a 
younger person into something which he would not have thought of in the first place. 

Mr McGINTY:  The Government is proposing to repeal section 184 of the Criminal Code which, as members 
would be aware, deals with indecent practices between males in public.  Those practices will still be a criminal 
offence because, in the Government’s view, section 203 deals with indecent acts.  The same subject matter and 
range of offences are involved, except that section 203 is not confined to males, whereas section 184 is.  That is 
the import of what the Government is trying to do.  Crown counsel advised that this is the best way to retain this 
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offence, but delete it as an exclusively male offence.  Any indecent act in a public place by a male or a female 
will be an offence under section 203.  That was the advice that we received, and the intention of the legislation.  
There is no intention to in any way water down the provisions of the code; however, there is no need to retain a 
separate provision in section 184 because the offence is picked up by section 203.   

During the second reading debate, the member for Kingsley pointed out some drafting problems with the 
legislation.  We will come to those and I will move a number of amendments that arose because the member for 
Kingsley drew to my attention some shortcomings in the way this legislation was drafted.  At that stage she 
asked what would happen to someone who procured an indecent act.  Having sought advice on that I informed 
the member for Kingsley that section 7 of the Criminal Code provides for people involved in “attempts”.  
Therefore, section 7 deals with the parties to an offence, particularly in paragraph (d) where it provides that any 
person who counsels or procures any other person to commit the offence is guilty of an offence himself.  We are 
satisfied that “procuring” is covered.  

I am sorry I am taking so much time to work through this, but it is important to have this on the record.  Section 
552 of the Criminal Code deals with indictable offences, particularly attempts to commit indictable offences.  It 
reads - 

Any person who attempts to commit an indictable offence is guilty of an indictable offence. 

This offence is an indictable offence.  Section 203 provides that any person found committing an indecent act is 
guilty of a crime and is liable to imprisonment for three years.  A summary conviction also applies.  It is an 
indictable offence.   

Section 552 covers attempts to commit indictable offences, which makes the attempt a crime also.  

I hope I am right in saying that that covers the position the member raised.  Perhaps regard should also be had for 
section 556 of the code, which is the attempt to procure the commission of criminal acts.  Certainly between the 
two of those provisions it is covered.  The Government does not intend that anything that was criminal under 
section 184 of the Criminal Code would be no longer criminal as a result of this Bill being passed.  We believe 
we have picked up both “attempts” and the “procuration of offences”. 

[Member’s time expired.] 

Mrs EDWARDES:  We were not concerned that the Attorney General’s time had expired because he was using 
the time to complete his response.  I thank him for his response, in particular on sections 552 and 556 of the 
Criminal Code.  I was concerned that the deletion of section 184 of the code would remove “attempts”, which is 
probably the most committed offence, from the statutes. 

Mr McGinty:  It is not intended to do that in any way, shape or form.  

Mrs EDWARDES:  I accept that.  It is amazing that someone who would have been charged under section 184 
of the Criminal Code will be charged in future under sections 203, 552 or 556 in conjunction with section 7 of 
the code.  We have not achieved an easier piece of legislation.  It might have been easier to amend section 203 of 
the code to include “attempt to procure and/or to procure”.  Under section 203 any person who wilfully and 
without lawful excuse does any act or wilfully does any indecent act in any place is guilty of a crime.  It appears 
at first blush, due to the words “the commission of an offence”, that an act must have been carried out.  It does 
not refer to an attempt to procure the commission of an offence or the procurement of the commission of an 
offence.  It is not easy reading and it is not very clear to the general public.  I hope that the police, who are used 
to section 184 of the Criminal Code - 

Mr McGinty:  I am sure they will have no difficulty understanding the legal logic here. 

Mrs EDWARDES: - will quickly learn that what was an offence under section 184 will be now covered by 
sections 203, 552 or 556 in conjunction with section 7.  That will be a piece of cake; they have all day to think 
these things through!  I accept the Attorney’s point that there is no intention to weaken the law.  However, 
although that may be the case, he has made it a fraction more difficult for people to understand and work with 
the law.  He may reflect on that as time goes on. 

Mr JOHNSON:  I am still not happy with the deletion of section 184 from the Criminal Code.  How many 
people over the past 10 years have been indicted under section 203 and how many under section 184 of the 
code?  From observation, reading the newspapers and reports I have heard from the local police, I am not aware 
of anyone being charged under section 203, which specifically relates to a man and a woman, whereas section 
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184 refers specifically to two males.  If no-one has been convicted under section 203 of the code, but quite a 
number of people have been convicted under section 184 for committing an act of gross indecency in public, this 
section should not be deleted.  If my summation is correct and the overwhelming number of convictions has 
occurred under section 184, the Government’s repealing of that section will send a green light to a certain group 
of homosexual men to stand outside public toilets to try to procure to their hearts desire other males.  My main 
concern is younger males between 16 and 21 years of age. 

Mr McGINTY:  Section 203 of the Criminal Code would apply, for instance, to people caught fornicating on 
someone’s front lawn.   

Mrs Edwardes:  Would that be the Northbridge type of circumstance? 

Mr McGINTY:  Yes; they would be publicly engaging in acts of that nature. 

Mr Johnson:  They would be male and female. 

Mr McGINTY:  If I had the statistics, I would happily make them available.  A number of questions were asked 
on notice in both Houses about the number of charges and convictions under various sections of the Criminal 
Code.  I think in all cases they related to sexual penetration rather than to indecency.  To answer those questions 
we had to refer to the files.  I am told that statistics were not kept in a way that would allow us to easily answer 
those questions.  I am not in a position today to answer the member’s question on how many indecency charges 
have occurred under sections 203 and 184.  If the member for Hillarys wishes to pursue it, he could write to me 
and ask for that information or put a question on notice and I would happily dig it out.  We have some 
information on the number of charges that were laid under other sections that involved an element of sexual 
penetration.  
Mrs Edwardes:  Tell us which ones they are and we will ask you. 
Mr McGINTY:  Then I will be able to answer some of them.  There is a shortage of information on those issues.  
In my estimation - I could not put any higher value on it - charges would have been laid for indecency in a public 
place.  It is not uncommon for charges of that nature to be laid.  In future, under section 203 of the Criminal 
Code, heterosexuals will be charged with the same offence about which the member for Hillarys was 
complaining in respect of homosexuals.  
Mr JOHNSON:  I accept that the Attorney General does not have the answers to those questions today.  I was 
asking in general terms whether a few or many charges had been laid.  

Mr McGinty:  I would have thought it would be a reasonable number. 

Mr JOHNSON:  In which category and under which section of the Criminal Code - section 184 or section 203 - 
would those charges have been laid? 

Mrs Edwardes:  Would section 203 of the Criminal Code have been used the most to charge people for offences 
of prostitution in front of people’s front yards and front gates?  

Mr McGinty:  There are other sections as well, but offences of that nature would have been picked up by section 
203 of the Criminal Code.   

Mrs Edwardes:  It would be useful to get that information because this legislation must go to the other place for 
debate.  

Mr JOHNSON:  It would indeed, and I would like to know that.  Although I do not agree with it, we know that 
this legislation will pass through this House.  I will vote against repealing section 184 of the Criminal Code.  The 
general public has a grave concern that repealing this section of the Criminal Code will, to some extent, open the 
floodgate to a certain group of homosexual males who cause a lot of problems around public toilets and the sand 
dunes in my area between Hillarys and Ocean Reef.  I am aware that those problems also occur in other areas. 

Mr McGinty:  Those type of offences will be picked up equally by section 203 of the Criminal Code in exactly 
the same circumstances.  

Mr JOHNSON:  I would love to accept without any reservation whatsoever what the Attorney General says; 
however, I do have reservations.  I am doing my job by passing on the concerns of people in my electorate in 
particular and the concerns of other people throughout Western Australia who have contacted me about this and 
other clauses of the Bill.  Will the Attorney General have some sensible discussions with the Minister for Police 
so that the minister can assure Parliament that the police will use equal rigour to catch and charge offenders 
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under section 203 of the Criminal Code as they do under section 184?  That must include the definition of 
procuring as is currently used in section 184 of the Criminal Code.  

Mr McGinty:  I will not suggest to the police how their operations should be covered.  It is my job to make sure 
that the current unlawful indecent practices or acts in public will remain criminal offences tomorrow just as they 
are today.  My commitment to the member is that this legislation does that.  

Mr JOHNSON:  With all due respect, the Attorney General must work closely with his other cabinet colleagues.  
I ask that the Attorney General liaise with the Minister for Police - the Attorney General cannot direct the 
Minister for Police - to try to convince her to ensure that the law is carried out by the Western Australian police 
in this area.  I want an assurance that the police will not suddenly go easy on the offenders and say that it is all 
too hard to charge people with those sort of offences because that section has been taken out of the Criminal 
Code and, therefore, they will let the offenders go.  Presently, the general public is seriously and genuinely 
concerned with what happens outside and inside public toilets.  People in the city of Joondalup are afraid to build 
any new public toilets on the beaches because they know what they will be used for.  As soon as it turns dusk - 

Mr Hyde:  No, you are wrong.   

Mr JOHNSON:  This is my area. 

Mr Hyde:  You have said it 17 times, but it is not factual.  

Mr JOHNSON:  The member for Perth disagrees with me.  I do not know whether the member goes to my area 
at all - 

Mr Hyde:  You are obviously there with your binoculars all the time.  

Mr JOHNSON:  I have no wish whatsoever to watch two males commit acts of gross indecency.  Nothing would 
turn me off sex for life more than watching two males engaging in acts of gross indecency.  I assure the member 
of that.  Currently, the police must patrol the area on four-wheel motor bikes because of the grave problem the 
city of Joondalup has on the beaches, in the dunes and in and around the public toilets that have been put there 
for the benefit of the public.   

Clause put and passed. 

Postponed clause 36:  Section 186 amended - 

Mrs EDWARDES:  Clause 36 amends section 186 of the Criminal Code, which deals with the occupier or owner 
allowing certain persons to be on the premises for unlawful carnal knowledge.  Under this clause, the owner or 
occupier who allowed an underage person to be let onto the premises for the purposes of unlawful carnal 
knowledge would be charged with an offence, not the perpetrator of the criminal act.  I will refer to underage 
persons in a minute.  Section 186 of the Criminal Code provides that if a person who commits the criminal act is 
a girl under the age of 16 years or a male under the age of 21 years, the person is guilty of a crime.  To provide 
equality between males and females, the Attorney General proposes an amendment so that a child would be 
referred to as a person who is under the age of 16 years.  At the age of 16 years, the person would be allowed 
onto the premises for the purposes of unlawful carnal knowledge.  I have a major problem with that.   

In the owner or occupier’s defence, he can say that he believed, on reasonable grounds, that the person on his 
premises was above the age of 16 years.  Currently, an owner or occupier could use that defence in the case of a 
girl who was above the age of 16 years and in the case of a male who was 21 years old or older.  That is a major 
flaw to which an amendment must be made.  The Attorney General will allow girls or boys from the age of 16 
years to be let onto premises for the purposes of unlawful carnal knowledge; that must also be amended.  If the 
Attorney General were to move an amendment along those lines, although he has not done so, the owner or 
occupier could get away with it by saying in his defence that he thought the boys or girls were of such and such 
an age.   

I do not know much about gay saunas.  However, potentially, people who pay admission into gay saunas for the 
purposes of sexual acts, including men, boys, and children of 16 years of age will be allowed onto those 
premises.  This clause is wrong in a number of areas.  I believe, and I think the community would support me, 
that in this instance, equality for boys and/or girls should be the age of 18 years.  Under the prostitution 
legislation, the age limit is 18 years.  For equality the Attorney General should move an amendment to change 
the age of 16 years to the age of 18 years.  
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Mr McGINTY:  This proposed section is unusual.  It makes the owner or the occupier of a premise criminally 
responsible, to a certain degree, for what goes on inside a building that he or she owns or occupies.  It is that 
person against whom this proposed section is directed.  As stated in section 86 of the Criminal Code, this 
provision affects - 

Any person who, being the owner or occupier of any premises, or having or acting or assisting in the 
management or control of any premises, induces or knowingly permits any person . . . to resort to or be 
in or upon such premises for the purpose of being unlawfully carnally known by any man, 

Putting to one side the rather quaint terminology, anyone who allows his house or building to be knowingly used 
by a person to have sex with someone who is under the age of 16, commits an offence.  That is currently the 
provision in respect of girls.  The Criminal Code also makes provision for males and strikes the age at 21, which 
is currently the age of consent for males for homosexual sexual activity.  We are seeking to equalise the ages of 
people who engage in sexual conduct and the same rule will apply to males and females.  If someone is under the 
age of 16, then the owner of the premises will face a charge under this proposed section.  We are seeking to 
make this provision gender neutral. 
The member for Kingsley has suggested that 18 would be an appropriate age, because this provision could be 
used to cover premises set up for the purpose of prostitution.  If that were the case, a person under the age of 18 
would be prosecuted under the relevant provisions of the Prostitution Act.  An example of this provision is that 
parents in a suburban house might let their son or daughter, who is under the age of 16, bring home a friend with 
whom sex takes place.  The parents are then liable, and that is how this proposed section might work.  It could 
equally apply to a friend who lets someone use his house for consensual sexual activity between two people, one 
of whom is under the age of 16.  This provision does not deal with prostitution, which is appropriately covered 
by a prostitution-specific provision.  This provision deals with the liability of a householder or building owner, 
who must accept some responsibility if he knows that sexual activity is taking place in his premise with 
somebody who is a minor; that is, under the age of 16.  The amendments that we have moved will equalise the 
age of consent with regard to the liability of the landlord.  
Mrs EDWARDES:  I do not have a copy of the relevant prostitution legislation.  What is the difference between 
keeping premises for prostitution and keeping them for unlawful carnal knowledge?  Is the difference that there 
is an exchange of money and is that the only difference between these two provisions?  Therefore, under section 
186 of the Criminal Code, it would be regarded as consensual sexual activity, but because one of the people 
involved is under the age of consent, it would not be acceptable.  Is that the difference?  If the Attorney General 
is serious about equality, someone being allowed onto premises at the age of 16 for the purposes of unlawful 
carnal knowledge is far too young, whether or not it is the legal age for girls.  Premises are being used for those 
purposes.  If the age of consent is to be raised to 18, what will be done about the 17-year-old girl who is in a 
consensual sexual relationship?  It is a big issue in the community and members of the community have strong 
views on it.  However, this is a different issue.  This is about an owner-occupier of a premise allowing 16-year-
old males and females to use the premises for the purposes of unlawful carnal knowledge.  The second issue is 
that this legislation provides for a defence.  If an owner-occupier is allowing people onto his premises, he ought 
to know who they are and how old they are.  Therefore, there should be no defence for owner-occupiers who 
keep premises where acts of unlawful carnal knowledge are carried out on people under 16 years of age.  The 
owner-occupier can get away with it on the basis that he believed, on reasonable grounds, that the girl looked 16 
years old.  She was dressed up to the hilt with her hair nicely done, make-up on, high heels, skimpy little outfit 
and all the rest of it.  I am frightened when I see the way some teenage girls under the age of 16 dress.  It is not 
an issue about age.  One cannot buy alcohol if one is not 18, and liquor outlets enforce that restriction.  Shops 
display signs about the sale of cigarettes saying that people should not complain because they will not sell 
cigarettes to anyone under the age of 16.  If a child under the age of 15 goes to a movie with a mature adult 
rating without his parents, he is not allowed to see that movie.  Legislation stipulates at what age it is appropriate 
for children to be subjected to alcohol, certain movies and cigarettes, and there are many other examples.  We do 
not provide defences in those cases.  I suggest that, in this instance, there should not be a defence in either case.  
With regard to equality, if premises are kept for 16-year-old girls to participate in unlawful acts of carnal 
knowledge, I have no hesitation in saying that the age of consent should be raised to 18, and there should be no 
defence for the owner-occupier. 

Mr McGINTY:  The Prostitution Act 2000, which was passed last year by this Parliament, deals primarily with 
street prostitution but also touches on child prostitution.  Section 3 defines a child as -  
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a person whose age is less than 18 years; 

Therefore, acts with children under the age of 18 are proscribed by this legislation.  Prostitution is further 
defined in section 4 of the Prostitution Act that states - 

When this Act refers to prostitution it means prostitution in which payment is consideration for the 
sexual stimulation of a person . . . by means of physical contact between the client and another person 
. . . or between either of them and anything controlled by or emanating from the other, and it is 
irrelevant whether payment is in money or any other form. 

It is clear from that that prostitution involves payment.  

Mrs Edwardes:  Yes, but I could be buying you a drink at this place.  

Mr McGINTY:  Provided the drink was being bought as quid pro quo for the act or - 

Ms Quirk:  It is hardly a valuable consideration.  

Mrs Edwardes:  It depends on what the drink is.  It could be very valuable.  

Mr McGINTY:  As we discussed earlier, the issue of prostitution has beset Governments of both persuasions, 
and I am hopeful that a Green Bill will be released for public consideration.  I am not sure when it will be 
released because it is a matter for the Minister for Police and Emergency Services.  All issues related to 
prostitution as defined in this Act will be appropriately covered in that Bill.  If we can put the issue of 
prostitution to one side -  

Mrs Edwardes:  Eighteen years of age is the lower age limit for prostitution.  Therefore, when dealing with the 
keeping of premises for the purposes of unlawful carnal knowledge, 16 years of age is too low.   

Mr McGINTY:  The problem is that that currently is the age for heterosexual activity.   

Mrs Edwardes:  It is currently the age for girls, and I do not think that it should be.   

Mr McGINTY:  I understand the member for Kingsley’s point that the age of consent, generally, should be 
raised.  It is not a point with which the Government agrees.   

Mrs Edwardes:  I am not talking about the age of consent but about section 186 of the Criminal Code which 
deals with owners or occupiers keeping premises for the purposes of unlawful carnal knowledge; the age for a 
girl should be increased to 18.  I am dealing with this one section.   

Mr McGINTY:  The current provision in the sections dealing with owner or occupier liability is 16 years for 
girls.  The current provision reflects the broader provisions in the Criminal Code which reflect the age of 
consent; namely, 21 for boys and 16 for girls.  Whatever the age of consent should appropriately be, for the 
purpose of this legislation, the Government is pursuing the issue of equality.  The Government believes that 
people should be treated the same and not discriminated against on the basis of a person’s gender or sexual 
orientation.  We are not doing anything with this legislation other than prescribing the same age at which an 
occupier or owner will become liable if he or she permits their building, premises or house to be used for sexual 
relations.  Currently, if someone permits his or her house to be used for sexual activity and if the girl is under the 
age of 16, the owner or occupier is liable.  That will continue to be the case and the same provisions will apply.  
The defence, which the Government hopes to amend if the amendments I am proposing are accepted, will be 
exactly the same as it is currently stated; that is, if the owner had an honest and reasonable belief that the minor 
was over 16, he or she would be covered.  I move -  

Page 15, after line 12 - To insert the following -  

(1) Section 186(1) is amended by deleting “person of” and inserting instead - 

“    child of    ”. 

Page 15, after line 18 - To insert the following - 

(2) Section 186(1)(b) is amended by deleting “person” and inserting instead - 

“    child    ”. 

Page 15, line 26 - To delete the line. 
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Clause 36 of the Bill amends section 186 of the Criminal Code.  The first amendment is a simple change in 
terminology to reflect the fact that the current law prescribes that the age of consent - I use the term “age of 
consent” loosely - at which it is an offence to allow sexual activity to occur on a premises is 16 for girls and 21 
for males.  Consequently, we are dealing with both adults and minors because the law relates to a male who is 
over the age of 18 and that is the age at which one is deemed, by law, to be an adult.  Consequently, the 
terminology used in section 186 of the Criminal Code is -  

Any person who, being the owner or occupier of any premises, . . .  induces or knowingly permits any 
person of such age . . . 

Obviously, if we bring the common age at which the section cuts in down to 16 we are dealing only with 
children.  Therefore, we are changing the word “person” to “child”, because legally that is what they are if they 
are under the age of 18.  That is the first proposed amendment.  The same amendment is also proposed for 
section 186(1)(b).  Again, this amendment will make the wording consistent by deleting the word “person” and 
substituting the word “child”.  As members can see from the proposal in the Bill before the House, we have 
already made that change to section 186(1)(a).  The word “person” has been changed to “child”.  Therefore, we 
are seeking to consistently apply the use of the word “person” whenever the word “child” is used in this section 
because we are now talking only about children and not about some adults and some children.  In latter 
circumstance the word “person” was appropriate.   

I thank the member for Kingsley for suggesting that the third amendment be made.  The current defence 
available to an owner or occupier of a premises is that they had reasonable grounds to believe that the child was 
16 years or older.  We sought to include the same age differential as we are proposing to insert in the Criminal 
Code in relation to people over the age of 16 having sex with people under the age of 16 and the defence that the 
person had an honest and reasonable belief that the person was 16 years of age.  We are limiting that to people of 
the same age group.  Given that the person who commits the offence in this situation is the occupier, it is not 
relevant that they be of the same age group as the person who is the “victim”, because they are not the ones 
committing the offence; they might just happen to be the occupier or the owner of the building.  At the 
suggestion of the member for Kingsley, we have deleted the requirement that the person be no more than three 
years older than the child.  The defence will essentially remain as it currently appears.  I appreciate the member 
for Kingsley’s argument that no defence should be available to an occupier or owner of a premises who allows 
his or her premises to be used.  However, it is a defence that is currently available, and, apart from the 
adjustment of the age for male victims, in substance it will remain unaltered.   

Mrs EDWARDES:  I still do not accept the argument for leaving the age at 16 instead of increasing it to 18.  The 
Government is all about making reforms, changing the laws, and the like.  It is not unreasonable to make a 
further amendment that will increase the age for males and females to 18 years.  Section 186 of the Criminal 
Code refers to an owner or occupier of a place keeping that place and inducing, and knowingly allowing, 
unlawful carnal knowledge to take place.  It is not something that would just happen haphazardly -  

Mr McGinty:  It can be, and that is the problem.   

Mrs EDWARDES:  The owner or occupier has not just popped down to the shops for an hour or so to get bread 
and milk and in the meantime a 15 and 16 year old have entered his place and decided to have a bit of sex.  That 
is not the type of situation we are talking about.  We are talking about a place that is being kept for the purposes 
of inducing and knowingly permitting any child of such age - under Western Australian law, 16 and 17-year-olds 
are still children - to resort to or be in or upon such premises for the purpose of being unlawfully carnally known.  
Therefore, we are basically allowing someone to run a place that allows children - 16 and 17-year-olds - to be 
unlawfully carnally known.  They are inducing it or knowingly permitting it.  The age of consent should be 18 
years.  We should not be allowing such things to occur to 16 and 17-year-olds.  We are not talking about such 
things happening in a house without the owner’s knowledge.  He would not be charged if things happened 
without his knowledge.  If a young boy held a party for his mates and invited some girls, he would not be 
charged under the legislation because he would not be inducing or knowingly permitting a child to be unlawfully 
carnally known.  If a person runs such premises, that person should be far more responsible and know the ages of 
people at that place.  If the Attorney General will not change the age of that defence to 18 years, it should be 
removed.  I suggest that the defence be removed in any event.  If the age of consent must be left at 16 years, the 
defence should without question be removed.  There should be no defence for someone knowingly allowing or 
inducing children to come onto premises so that they can be unlawfully carnally known.  There should be no 
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provision for someone to say that he thought a person was 16 years old when that person was 13 years old.  That 
should apply to boys and girls.  I have no qualms about that.  There should be no defence for an owner-occupier.  
The other provision should be 18 years.  Such a person would be inducing and knowingly permitting children to 
be unlawfully carnally known.  As such, the age should be raised to 18 years and not left at 16 years.  We are not 
talking about the age of consent.  That is a different issue and should be put to one side.  We are talking about a 
person running premises other than for a party.  It is a totally different situation.  Such premises are being run to 
induce people to enter them and have unlawful sex with children.  It is not acceptable. 

Mr JOHNSON:  I agree with all the comments by the member for Kingsley.  I have concerns about all the 
provisions relating to age in this legislation.  A boy of 16 is exactly that; he is a boy, not a man.  He is not even a 
young man.  He is under the age of 18 years, which is the age at which he is allowed to do many other things.  I 
am concerned by this clause, as the Attorney General could be giving a green light to an older homosexual 
person. 

Mr McGinty:  Or a red light. 

Mr JOHNSON:  It might be a red light outside his home or his premises.  Provided a person does not charge for 
sexual acts as covered by the Prostitution Act, it is open slather on any child aged 16 years or older.  I agree with 
the member for Kingsley, who was a great Attorney General.  She said that the legislation will send a signal to a 
certain group of homosexuals.  They will have a home or premises where they hold parties.  They will not be 
covered by the Prostitution Act.  They can advertise that they are holding a party.  The gay community has a 
tremendous network.  It is a network not just in Western Australia, it is international.  I know that for a fact as I 
have read some of their newspapers.  I have a homosexual friend who told me of all the things that go on.  When 
visiting different cities, homosexuals know which number to telephone.  There are all sorts of contacts.  That is 
how they interact throughout the world.  The proposed section will send a green light to homosexuals, 
predominantly men.  I do not see it happening as much in the lesbian community.  Such people will arrange 
parties on private premises.  Boys as young as 16 years of age will be encouraged to attend.  As long as the boys 
are not technically procured into sexual acts - as the offence of procurement is being removed from the Criminal 
Code - they will be sodomised by older men.  That is what will happen.  Make no mistake about it.  Boys can be 
enticed into sexual acts as long as they are not paid or given gifts of considerable value. 

The least the Attorney General can do is to remove the two-year defence in the amendment.  I do not think the 
age of consent should be less than 21 years, but the Attorney General should make it at least 18 years for boys 
and girls.  That is what it should be.  It should certainly not be less than 18 years.  I know that my comments and 
the comments of the member for Kingsley will fall on deaf ears, and that the Attorney General will say a few 
words about why things should be this or that and that he has considered everything. 

Mrs Edwardes:  The Attorney General is a fine Attorney General. 

Mr JOHNSON:  I do not have the same faith in him. 

Mr McGinty:  The amendment we are debating was put to me by the member for Kingsley.  I told her that it was 
reasonable and I would propose it. 

Mrs Edwardes:  Only because the Attorney General made a mistake. 

Mr McGinty:  I am happy to admit it. 

Mr JOHNSON:  The Attorney General is proposing the amendment because he made a mistake.  He is not 
proposing it because a reasoned argument has been put to him by this side of the House.  The Attorney General 
should take away the defence of someone believing that a boy or girl is more than two years older than he or she 
really is.  The proposed section should raise the age of boys and girls from 16 years to 18 years, otherwise there 
will be open slather, and that will have detrimental effects on our 16-year-old children. 

Mr McGINTY:  Let us consider this in the context of the current law.  Section 186 relates to the owner or 
occupier of premises, and that is the person who will be charged under the provision, not the person who 
commits a sexual act.  Under the law as it currently stands, there are two circumstances under which a person 
can be charged.  If a person allows a sexual act to take place with someone under the age of 16 years, he must 
have either induced or knowingly permitted the act to take place, or allowed a person under the legal age to be 
on the premises for such a purpose.  The question of inducing someone to be on premises for the purpose of a 
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sexual act is a very serious matter.  Someone who knowingly permits a person of that age to be on premises for 
the purposes of having sex - 

Mr Johnson:  Unless he is 16. 

Mr McGINTY:  It is a crime when committed against a person under the age of 16 years.  We are talking about 
older people.  There is no argument about boys and girls under the age of 16 years.  The law in respect of that 
will be as tough tomorrow as it is today. 

Mr Johnson:  Unless someone believes the person is two years older. 

Mr McGINTY:  That is already in this section of the Act.  The current law states that it is a complete defence to 
that charge if the owner of a premises has an honest and reasonable belief that a girl is 16 years of age or older.  
We are talking about someone who induces or knowingly permits a child under the age of 16 years to - 

. . . be in or upon such premises for the purposes of being unlawfully carnally known by any man . . .   

It is referring to anyone permitting others to be on premises for the purposes of having sex.  That person could be 
a parent who would prefer a child intending to engage in sexual activity to do so at home.  

Mrs Edwardes:  Then would that person have a defence if the child were underage?  

Mr McGINTY:  No defence would be available, because the parents should know how old their child is.  In that 
case, if a boy came home with his girlfriend and said he thought she was 16 -  

Mrs Edwardes:  That is not an excuse.  

Mr McGINTY:  The debate is getting beyond the realm of what is plausible.  That defence is already in the 
Criminal Code in relation to this offence when an owner or occupier of a premises is charged.  It deals with a 
domestic situation in which charges would not be laid in the normal course of events, even though this might be 
something which does not commonly occur in people’s own homes.   

Mr Johnson:  That would apply if a son brings a girl home and thinks she is 16, and she is in fact 15.  That 
obviously happens at the moment, or the reverse situation could occur.  Who does the Attorney General think is 
most likely to benefit from lowering the age to 16 for males, under this part of the legislation?  

Mr McGINTY:  I will come to the males issues shortly.  That is what the law currently provides.  For the words 
“knowingly permits” to apply, the adult must know that the child is under the age of 16, in which case there is no 
defence.  Part of that knowing would be that the child is under the age of 16.  Currently, in relation to males, the 
law gives the age as 21.  If a male under the age of 21 is brought into a home or a building for the purposes of 
homosexual activity, then an offence is committed by the landlord permitting that to happen, if it is done 
knowingly.  The available defences are not changing here.  Only the age is being adjusted to make the two 
correspond.   

The member for Kingsley has suggested the age of consent for girls should be increased to 18.  Quite apart from 
the age of consent argument, which we will come to later this afternoon, because of the range of circumstances 
to which this can apply - the domestic environment, but not prostitution - the safest way to proceed is simply to 
leave it as the amendments are being proposed.  

Dr WOOLLARD:  It is my understanding, from what the Attorney General has been saying, that he believes that 
someone under the age of 16 is defined as a child, and someone over that age as an adult.  

Mr McGINTY:  Legally, 18 is the age of adulthood.  A person becomes an adult at the age of 18, and under that 
age, he or she is considered a child.  That situation will not be affected by this legislation.  

Mrs EDWARDES:  I return to the age of 18, and the defence.  The Attorney General raised the situation in 
which a young man takes home a girl and tells his parents she is in his class at school, and that they want to have 
sex.  As a parent of that girl, I would be damned angry, that there was nothing I could do about that.  The boy is 
a year older, and the fact that they are in the same class makes no difference.  There could be up to 18 months 
difference in the ages of those two children.  I do not think the defence should be there.  The parent would then 
take a little more responsibility for what happens in the house by checking on the age.  Later on, the defence will 
be removed for those who are in control of persons.  If the Attorney General believes this is a serious matter - 
someone knowingly keeping premises for the purposes of unlawful carnal knowledge - the defence for the owner 
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or occupier should be removed.  Putting aside the debate about whether the age of consent should be 16 or 18, 
that defence should be removed, because there is no justification or excuse.  If it can be done in other areas, such 
as for movies, alcohol and cigarette sales, it should be done in this instance.  I do not think it should be an excuse 
in a domestic situation, but the more likely place in which an offence under this provision would occur would be 
when payments are made.  I have been told - and I certainly have not seen any advertisements to this effect - that 
parties are run in the northern suburbs purely for the purposes of having sex.  

Mr McGinty:  That would not happen south of the river!  

Mrs EDWARDES:  Come north, young man, come north!   

These parties could give rise to the sort of situation that is being discussed here.  This measure would apply in a 
range of circumstances, some of which would involve some sort of payment.  No defence whatsoever should be 
available in these circumstances.  Other commercial exercises are subject to age restrictions, and have no 
reasonable defence.   

Mr McGINTY:  This issue has been canvassed to the point at which it can be put to the vote.  Throughout the 
Criminal Code, where sexual activity takes place with someone under the age of 16, it is a defence to have an 
honest and reasonable belief that that person was over the age of 16.  One of the matters on which the member 
for Kingsley has spoken to me, and on which I am in complete agreement, is where a person is in a position of 
authority over a child of 16 years of age or over.  I cannot see the justification for that person in authority saying 
that he believed a girl, over whom he had authority, was over 18.  In this case, when dealing with someone in 
authority, the age is 18, so the defence would be that he believed the girl was over 18.  That is what the Criminal 
Code currently provides.  If a person is in a position of authority over a child, and has sex with that child, 
presently he can go to the court and say he believed the child was 18.  The view has been put to me that in that 
context it is an unreasonable provision, because if someone is in a position of authority over someone under the 
age of 18, he should not be having sex with that person.  I am not interested in extending a defence to a person in 
that position of authority to enable that person to escape criminal responsibility for having sex with someone 
under his authority.   

I have accepted that view, and an amendment will be moved later.  The point I am making about this matter is 
that it relates to a range of circumstances in which the defence should be available to the owner or occupier of 
premises, particularly a parent.  The Government and Opposition have different points of view on this matter, as 
we do on the age of consent issue.  The Government is accommodating when a compelling argument is put, as 
was the case when the member for Kingsley put an argument privately to me about people in positions of 
authority.  I do not think the same compelling argument exists here, although I understand the points raised by 
the member for Kingsley.  In some circumstances that defence perhaps should not be available, but in others it 
should.  Because we will not significantly rewrite this particular section of the code, the amendments will 
substantially leave things as they are but adjust only the ages.  

Dr WOOLLARD:  In the Attorney General’s response to my previous question, I believe he also defined 16-
year-olds as children.  He also said that the legal age at which children become adults is 18 years; therefore, he is 
making changes to this Act to allow 16-year-old schoolboys to be seduced by 40 or 50-year-old men. 

Mr McGinty:  No.  We are not changing it so far as girls are concerned.  Most people under the age of 16 will be 
schoolgirls.  That is to whom the law applies.  When a girl turns 16 years, she is no longer subject to criminal 
sanctions if she engages in sexual activity.  We are simply equalising the age that applies to boys with that which 
currently applies to girls, even though they are all children. 

Dr WOOLLARD:  However, most people believe that two wrongs do not make a right.  The Attorney General is 
saying that it is okay for schoolgirls; therefore he is making it okay for schoolboys.  Schoolgirls can be seduced 
by 40 and 50-year-olds, so now he is making it okay for schoolboys to be seduced as well.   

Mr McGinty:  No.  We are not talking about at what age it is desirable for people to have sex.  We are not talking 
about anything other than the age at which the criminal sanctions are invoked to punish people for doing things.  
We are not passing any value judgment on whether or not it is morally okay; we are simply saying that the age at 
which the criminal law should apply for boys should be the same as that which applies for girls.  
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Dr WOOLLARD:  However, the Attorney General is lowering that age to 16 years, rather than raising it to 18 
years for both.  It could be equalised by raising the age to 18 for schoolgirls and schoolboys, rather than by 
lowering the age to 16 for both.   

Mr Hyde:  It is being equalised at 16 years.  

Dr WOOLLARD:  It could be equalised at 18 years; the community would like to see it equalised at 18 years.   

The DEPUTY SPEAKER:  Order, members!  I remind members that it is disorderly to engage in a discussion 
across the Chamber.  The discussion should be presented through the Chair to the Attorney General.   

Dr WOOLLARD:  I am happy to take that interjection, because the community at large does not believe that the 
age of consent should be lowered to 16 years.  Most members of the community who believe in equality believe 
that the age should be 18 years for heterosexuals, gays and lesbians.   

Mr Whitely:  I said the other day that that would mean that an 18-year-old male who has sex with a 17-year-old 
girl is a criminal.  Is that what you are asking for?  That is the consequence of your argument. 

Dr WOOLLARD:  I will take that interjection.  This is why I referred to the comments of the member for 
Nedlands.  Why is the Attorney General not making it a criminal act for both males and females below the age of 
18 years?  Sixteen and 17-year-olds come under the domain of the family, and families look after their children.  
They are schoolgirls and schoolboys; they are 16-year-olds.  They are not adults.  This is legalising -  

Mr Whitely:  If an 18-year-old male has sex with a 17-year-old male, or vice versa, the 18-year-old is a criminal.  
That is the consequence of your argument. 

Dr WOOLLARD:  No.  Again, I will take that interjection.  The statistics that were highlighted by Hon Nick 
Griffiths in the upper House the other week indicate that the average age difference between young people and 
those who were charged with criminal activities - I do not have the section of the Criminal Code - was 22 years.  
They were not young children.  The member is trying to muddy the water for 16 and 17-year-olds, rather than 
listening to the community, which is saying that 18 years should be the age of consent. 

Ms Quirk:  For girls as well? 

Dr WOOLLARD:  Yes.  The Government wants equality, and that is what the community believes should 
happen.  It should be 18 years for girls and boys; that is, for gays, lesbians and those in heterosexual 
relationships.  

Mr McRae:  In my comments on this Bill last week, I said that I would prefer that, if this were a perfect world.  
However, 65 per cent or more of 16 and 17-year-olds are engaging in sexual activity now.  It is bad law to make 
those people criminals.  

Mr Johnson:  When was the last time someone was convicted? 

Mrs EDWARDES:  The member obviously has not finished making her points because of the interjections that 
she has taken from the other side.  She might like to continue making her points.   

The DEPUTY SPEAKER:  I ask members to address the motion at hand, which is that the amendments to clause 
36 be agreed to.  

Dr WOOLLARD:  I will take that interjection.  That is why I referred the Attorney General to the comments of 
the member for Nedlands.  Unfortunately, I do not have the Hansard in front of me.  She also has a law degree, 
as do other members of this House.  Her comment was that the Attorney General could bring in a provision so 
that 16 and 17-year-olds who are sexually active are not labelled criminals.  Why could the Attorney General not 
do this and bring in equality at the age of 18 for heterosexuals, gays and lesbians, rather than put our schoolboys 
at risk?   

Amendments put and passed. 

Postponed clause, as amended, put and passed. 
New clause 37 - 

Mr McGINTY:  I move - 

Page 15, after line 27 - To insert the following -  
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37. Section 204A amended 
Section 204A(4) is repealed and the following subsection is inserted instead -  

“     

(4) It is a defence to a charge under subsection (2) to prove the accused person -  

(a) believed on reasonable grounds that the child was of or over the age 
of 16 years; and 

(b) was not more than 3 years older than the child. 

”. 
This amendment proposes to amend section 204A of the Criminal Code, which deals with showing offensive 
material to children under the age of 16 years.  Subsection (4) reads -  

It is a defence to a charge under subsection (2) to prove the accused believed on reasonable grounds that 
the child was of or over the age of 16 years.   

What we are doing consistently throughout the Act is tightening that defence to make it not as available as has 
been the case in the past.  We are proposing to delete that clause and insert -  

(4) It is a defence to a charge under subsection (2) to prove the accused person -  

(a) believed on reasonable grounds that the child was of or over the age of 16 years; and 

(b) was not more than 3 years older than the child. 
It tightens this defence and makes it available only to people of the same age as the victim - if I can use that 
broad description.  It is a tightening-up clause.  I know concern has been expressed by a number of members of 
the community that older, particularly predatory males, might seek to expose young people under the age of 16 
to unsavoury behaviour; and in this case, perhaps the showing of pornographic material to them.  That is a 
defence that will be available only to someone who is roughly the same age as the victim; in other words, 
someone who is within three years of the age of the victim.  I hope the amendment will enjoy the support of 
members opposite. 
Mrs EDWARDES:  The Opposition supports this amendment, which, as the Attorney General said, strengthens 
the provision by limiting the defence.  

New clause put and passed. 

New clause 38 -   
Mr McGINTY:  I move -  

Page 15, after line 27 - To insert the following -  

38. Section 321 amended 
Section 321(9) is repealed and the following subsection is inserted instead -  

“     

(9) It is a defence to a charge under this section to prove the accused person -  

(a) believed on reasonable grounds that the child was of or over the age of 16 
years; and 

(b) was not more than 3 years older than the child. 

    ”. 
This amendment relates to the defence that is currently available to a person who sexually penetrates a child 
whose age is between 13 and 16 years.  Currently, a person charged with that offence can, as a defence, plead 
that he believed, on reasonable grounds, that the child was of or over the age of 16 years.  We propose to qualify 
the availability of that defence.  This has nothing to do with equality between gay and lesbian people and 
heterosexual people.  It is simply a matter of ensuring that the defences under the Criminal Code are consistent.  
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We are proposing to make the defence of an honest and reasonable belief available to only people of 
approximately the same age as the victim; that is, someone who is no more than three years older than the child.  

Mrs EDWARDES:  We support the amendment.  I brought this matter to the Attorney General’s attention during 
the second reading debate. 

Mr McGinty:  I should have attributed this amendment to you.  It was a drafting shortcoming on our part.  I 
thank the member for Kingsley for pointing it out.  

Mrs EDWARDES:  The Opposition has made a point about the drafting of this legislation and the fact that it has 
been rushed.  This clause is one of the primary provisions.  It deals with sexual offences against a child between 
the ages of 13 and 16 years.  If any clause should have contained the defence provisions the Attorney General is 
inserting, it is this one.  This is the main clause.  I am not the fount of all knowledge.  I picked up this mistake, 
but what else is not covered?  Does the legislation still do what the Attorney General wants it to do?  My concern 
is that the drafting of this Bill has been rushed.  I have no doubt that, with the skills of parliamentary counsel and 
the people in the Attorney General’s office, this mistake would otherwise have been brought to his attention.  If 
the Attorney General had had time to sit down and compare the Bill with the Criminal Code, he also would have 
picked up the mistake, because that is how I picked it up.  I do not know whether other provisions to give effect 
to what the Attorney General wants to do are omitted from the Bill.  We may disagree about some of the aspects, 
but we agree with tightening the defence provisions.  Other areas of the Bill may not have been properly 
considered and will not give effect to the Attorney General’s intention.  Many other things that should have been 
considered at the time of drafting may have been missed.   

New clause put and passed. 

Postponed clause 37:  Section 321A amended - 
Mr McGINTY:  This clause amends section 321A of the Criminal Code.  Section 321, with which we have just 
dealt, relates to sexual offences against a child aged between 13 and 16 years.  Section 321A deals with an 
ongoing sexual relationship, which is defined in section 321A(1) -  

For the purposes of this section a person has a sexual relationship with a child under the age of 16 years 
if that person, on 3 or more occasions each of which is on a different day, does an act in relation to the 
child which would constitute a prescribed offence. 

Subsection (7) sets out the usual defence that the accused believed, on reasonable grounds, that the child was of 
or over the age of 16 years.  We are seeking to substitute, in part -  

(a) believed on reasonable grounds that the child was of or over the age of 16 years; and 

(b) was not more than 3 years older than the child.  

Accordingly, I move  -  

Page 16, line 9  - To delete “5” and substitute “3”. 

This will achieve consistency, and has been spoken about during debate on the previous amendments. 

Mrs EDWARDES:  We similarly agree with the amendment.  It is strengthening the defence provision by further 
limiting it.   

Amendment put and passed.   

Mr SWEETMAN:  I make this point about the age of consent, and it is the only time I will make it.  The 
Attorney General stated in his second reading speech -  

The Criminal Code provides that it is a criminal offence for lesbians and heterosexuals to engage in 
sexual activity if the young person is less than 16 years of age.  The Criminal Code also provides that it 
is a defence to this offence if the offender had a mistaken but reasonable belief that the young person 
was 16 years of age.  

I know that the legal point of view is that we should not leave things hanging; that is, there is no reason to retain 
a law if people are not being charged with the offence.  I put this scenario to the Attorney General in the second 
reading debate, and I want to reiterate it: this is a handy law to leave in place.  The age of consent should be left 
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at 21 years to cover predatory behaviour, in particular.  Clearly, this is a section of the Criminal Code that is 
more honoured in the breach than the observance.  For that reason, why do we not leave it in place until 
something brings the issue to a head?  As an example, I refer to a case the Joint Standing Committee on 
Delegated Legislation dealt with a month or so ago.  

One of the shires in the south west had an obscure by-law, which provided the local shire health surveyor with 
the right to go into premises and to strip and search occupants of the house if he thought it was warranted in the 
detection of certain diseases.  He was empowered to enter premises, search the occupants and to take samples if 
required.  Technically, every person, particularly every woman in the shire, had been at risk of that since about 
1918 or 1920.  The simple fact of the existence of the by-law has not meant that those people have lived in a 
state of insecurity.  The by-law was presented to the Joint Standing Committee on Delegated Legislation, the 
committee realised it was not appropriate, and the shire was notified.  That by-law will be repealed.  It is there, 
as is the age of consent, but the police are not acting on those matters.  This is a handy tool, particularly as the 
legislation dealing with the exceptional powers that will be conferred on police has just been passed in this place.  
There is a parallel.  Little controversy raged over the provision of those powers.  If the legislation is matched, 
there is reason to leave the age of consent as it is, simply to enable the police to quickly detect and arrest people 
who engage in predatory behaviour.  Consenting homosexual males are not the only ones who are at risk; any 
male, heterosexual or otherwise, is at risk.  Predators are not selective in who they choose.  They do not simply 
zero in on homosexual males.  Although it is inconsistent, it is highly appropriate to leave the age of consent in 
place so that we perhaps do not have to come back to try to finetune laws on predatory behaviour. 

Mr McGINTY:  If the member’s proposition was to also increase the age of consent for girls to 21 to deal with 
predatory males, because predatory behaviour is generally heterosexual, that age would be too high, but it would 
be seen as equitable.  All members know that older males hang around Dunsborough and Rottnest during 
schoolies week and prey on young schoolgirls who are out having a good time and letting their hair down.  To 
craft a law to make that a criminal offence is fraught with difficulty.  The lack of equality in what the member 
proposed presents me with a difficulty.  If we were able to pass a law saying that consensual sex between young 
men was not a criminal offence, but if a much older predatory male were involved it would be, there would be 
some sympathy for that.  However, it would need to equally address the older predators who prey on young 
females and males.  At the moment it is very one-handed.   

All sorts of problems arise from the 21-year age of consent for males.  I will put the predator completely to one 
side for a moment.  Knowing that it is a criminal offence for a consensual relationship between two young males 
can often lead to a reluctance to openly deal with health-related issues, because a person must admit that he has 
been engaging in criminal behaviour in order to report those health-related problems.  If there were some way to 
lift the criminality of a consensual relationship but to deal with the predator, there would be some merit in the 
member’s proposition, so long as predators of both young males and females were dealt with. 

Postponed clause, as amended, put and passed. 

New clause 38 - 
Mr McGINTY:  I move -  

Page 16, after line 10 - To insert the following - 
38. Section 322 amended 

Section 322(7) is repealed. 

This is the clause I referred to earlier.  It is currently an offence for a person in authority, be he an officer of the 
state, a schoolteacher or someone of that nature, to have sex with someone in his care who is under the age of 18.  
However, a defence is available to the person in a position of authority if he believed, on reasonable grounds, 
that the child was 18 years of age or over.  It is my view, and it is a point of view that has been put to me by the 
member for Kingsley, that a person in a position of authority over a child or a young adult should not have sex 
with that child.  The proposal is to completely remove the availability of that defence in this circumstance 
because it is a clear-cut situation of when that defence should not be available.  Criminal liability should not be 
removed from someone who exploits that sort of relationship.  The relationship should not be able to be 
exploited and the person in authority should not be able to rely on a defence under the Criminal Code to escape 
criminal liability. 
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Mrs EDWARDES:  I obviously support this amendment and I thank the Attorney General for picking up on the 
suggestion. 

Mr McGinty:  I will agree with anything you say that is reasonable. 

Mrs EDWARDES:  The Attorney General has missed a couple of points that were very reasonable, but he and I 
can talk about that later in the corridor.  The Attorney General spoke about the defence for people who believed, 
on reasonable grounds, that the child was of or over the age of 18 years.  Section 322 deals with sexual offences 
against children of or over the age of 16, so while the defence provision referred to the age of 18, we are talking 
about sexual offences against children of or over the age of 16.  I support the amendment put forward by the 
Attorney General. 

Dr WOOLLARD:  Having looked at the wording of clause 37, has the Attorney General considered increasing 
the age of consent for girls to 18 and lowering the age of consent for boys to 18?  A provision could then be 
included in the Criminal Code - and I am looking at the age that has been included already - that a person should 
not be more than five years older than the child.  That would be the age differential.  Therefore, it would not be a 
criminal activity if the age differential were less than five years for people aged 16, 17, 18 or 19. 

Mr McGinty:  We changed it to three years. 

Dr WOOLLARD:  Why can the age of consent not be 18 for all and an age differential be introduced for 
children who are 16 and 17 years of age?  Rather than lowering the age of consent to 16, why not set the age of 
consent at 18, which would be acceptable to the community, and provide an age differential of five years? 

Mr McGINTY:  This is the one section in which the age is 18 and is equal for boys and girls.  That is because it 
deals with and offers greater protection to people in a carer relationship.  As I said, it might be a police officer 
with someone in custody, a schoolteacher with a student, or a government officer responsible for the care and 
welfare of a child.  It relates only to a person in authority and the child under that person’s authority.  In those 
circumstances, a person in a position of authority cannot have sex with someone under his authority.  In this 
case, a higher standard and age is applicable, which is the age of 18.  Under the amendment we are now 
debating, no defence would be available for someone who had sex with someone in his or her care. 

Dr Woollard:  I admit that there are some clauses that have already deal with that. 

Mr McGINTY:  It was a few clauses ago; it is not the one we are dealing with now. 

Dr Woollard:  Would you reconsider increasing the age of consent to 18 with a five-year age differential?  That 
would satisfy comments made by some of the backbenchers and their concerns about 17 and 18-year-olds, as 
well as the community wish that the age not be lowered below 18 years. 

Mr McGINTY:  That is relevant to the next clause.  The member for Alfred Cove can make those comments 
when we discuss it.  This proposed section does everything the member requires.  

Mr Johnson:  I was listening to what you said about people younger than 18 years.  The Attorney General 
included teachers, police officers and other groups of people.  Are employers caught within that section, under 
which they would be committing an offence if they had sex with a male or female under the age of 18? 

Mr McGINTY:  I do not know specifically.  The provision in question is section 322(2), which reads - 

A person who sexually penetrates a child who is under his or her care, supervision, or authority is guilty 
of a crime and is liable to imprisonment for 10 years.  

The key words are “care, supervision, or authority”. 

Mr Johnson:  Sometimes in the past, supervisors in a business environment have been found guilty of having 
sexual intercourse with a girl under the age of 18.  Will that cover anyone in a business environment who holds a 
higher position than the person under 18 years, whether it be male or female? 

Mr McGINTY:  The issue is one of interpretation.  Is employment covered by the words “care, supervision, or 
authority”?  I do not know the answer to that, but I suspect - 

Mr Johnson:  What do your advisers say?  They are the legal brains who put it together for you.  You’re just the 
messenger, I believe. 
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Mr McGINTY:  I suspect that an apprentice, for instance, who is working under articles of apprenticeship and a 
master, may be caught by this.  I suspect that a 17-year-old in an office environment would not be caught by it.  
It will depend on the interpretation that the courts apply and whether the words “care, supervision, or authority” 
apply in those circumstances. 

Mr JOHNSON:  I do not want to labour the point too much.  The courts interpret words differently from the way 
the general public does.  I have grave concerns that young people, male or female, under the age of 18 can fall 
prey to an older person in the work environment.  That person could be a boss who took advantage of a 16-year-
old girl or, if he were of a different sexual orientation, a 16-year-old boy.  I hope that we can tighten that 
provision.  The Attorney General may want to move an amendment.  He said he was open to sensible 
suggestions. 

Mr McGinty:  I am still waiting for one from you, I must say. 

Mr JOHNSON:  I have given the Attorney General an absolute pearler.  If he lets it go through to the keeper, he 
will do a disservice to the young 16 or 17-year-olds in the work environment.  He is talking about 
decriminalisation of sexual acts between males under 16 years.  He is happy to look after 16 and 17-year-old 
males and females if they are in police custody and a policeman wants to do something of a sexual nature to a 
young person.  I assume that will still mean “with consent”.  The example he has given so far is that of a teacher, 
police officer and others.  If one of those officers sexually penetrated a young person under the age of 18, would 
he be guilty of an offence?  

Mr McGinty:  Yes.  Consent is irrelevant. 

Mr JOHNSON:  Exactly; that is the point I am trying to make.  Does the Attorney General not understand that if 
he wants to look after those young people under this clause, he must look after young people who are employed 
by somebody?  I do not know what the difference is between a teacher having sex with a girl or boy under the 
age of 18 and an employer having sex with a boy or girl under the age of 18.  The Attorney General has the 
wisdom of Solomon.  I would like to hear how he can differentiate those two scenarios. 

Mr McGINTY:  The law in this respect is not being changed.  We are only tightening the availability of defence. 

Mr Johnson interjected. 

Mr McGINTY:  No, as I said, it is an offence for a person who is in a position of care, supervision or authority to 
sexually penetrate someone under the age of 18.  For example, two work mates employed by the same company 
who might have consensual sex would not be caught.  Someone employed in a small business in which the 
employer was in the position of care and authority possibly could be caught.  Equally, someone may be 
employed by a company and a superior in that company may be the perpetrator.  He most probably would not be 
caught, but it would depend on the nature of the relationship.  

Mrs Edwardes:  Are peers excluded but not anyone higher up? 

Mr McGINTY:  Not necessarily.  A person who had the power as someone who hired and fired over a young, 
impressionable 16-year-old who knew the employer had the power to sack her may be in a different situation 
from someone who did not have that power over the employee.  We are not changing that section in any way; the 
test will remain the same.  The debate is an interesting diversion, but all we are doing here is tightening the 
availability of the defence. 

Mr Johnson:  I want to protect our young people. 

Mr McGINTY:  I have no doubt about that; however, we are not dealing with that section.  We are dealing only 
with the defence that is available, and we are tightening it to provide greater protection.  

Mrs EDWARDES:  I was given too long to reflect on this clause!  Section 321 of the Criminal Code refers to a 
child of or over the age of 16.  If someone in a position of care, supervision or authority were to sexually 
penetrate a child under the age of 16, he would have a defence, but it is limited by his being no more than three 
years older than the child.  For example, a person in charge, supervising or having the care of a 15-year-old 
would have a defence if he were 18 years of age.  If a 14-year-old were involved, the person would have a 
defence if he were 17 years old and, if a 13-year-old were involved, the carer would have to be 16 years old.  
Essentially anyone within a three-year age bracket, who still might be in a position of care, supervision, or 
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authority, would have a defence for sexually penetrating a child in the circumstances that are outlined in section 
322 of the Criminal Code. 

Mr McGinty:  It is up to the police to decide under which section they charge.  

Mrs EDWARDES:  They cannot do that for anyone under 16 years.  Section 322 limits a child to be of or over 
the age of 16.  As a result of the amendment to delete the defence, which is appropriate, a defence still exists for 
anyone who may have sexually penetrated a child under the age of 16, but it is a defence of a reasonable belief of 
a three-year age difference. 

Mr McGINTY:  If a victim were under the age of 16, section 321 would apply.  In those circumstances, it would 
not matter whether one was in a position of authority.  Anyone who sexually penetrated a child under the age of 
16 would be guilty of a crime and liable to imprisonment for 14 years.  If the child were under the care, 
supervision or authority of the offender, the penalty would be 20 years.  

The member’s point is valid.  A person in the position of authority would have a defence available if the child 
were under the age of 16.  However, the person would not be charged with that offence; he would be charged 
with sexually penetrating a child under the age of 16.  The question of establishing the nature of the authority 
would not be relevant, other than for sentencing purposes.   

Once older children are involved - that is, 16 and 17-year-olds - the “honest and reasonable belief” defence is not 
available.  I can appreciate that a teacher, for instance, might be charged with having sexually penetrated a child 
in his care and supervision and under his authority.  However, he would not be charged under that section; he 
would be charged with sexual penetration and liable to a penalty greater than the 10 years that is prescribed in 
section 322, which relates to sexual offences by a person in authority.  

It can be seen that a defence is available in one circumstance and not in another.  

Mrs Edwardes:  It is limited.  There would not be an 18-year-old teacher, but there could be an 18-year-old 
dance teacher. 

Mr McGINTY:  I appreciate the point.  I think it is covered by the two different approaches in sections 322 and 
322A.  

Sitting suspended from 6.00 to 7.00 pm 

New clause put and passed.  

Postponed clause 38:  Section 322A repealed and consequential amendments to The Criminal Code and the 
Evidence Act 1906 - 
Mrs EDWARDES:  Clause 38 is one of the key amendments of this Bill that is of major concern to the 
community.  Section 322A of the Criminal Code is to be repealed.  Section 322A of the Criminal Code deals 
with offences against a juvenile male.  In this section juvenile male means a male person of or over the age of 16 
years and under the age of 21 years.  The Act lists particular offences, including sexual penetration of a juvenile 
male and indecently dealing with a juvenile male.  It also refers to the defence to a charge under this section to 
prove the accused person believed on reasonable grounds that the juvenile male was of or over the age of 21.  
That section is to be repealed; therefore, the offences covered currently by section 322A will be covered by new 
sections 321 and 321A, which deal equally with males and/or females.   

It is of major concern to the community that the Government is considering lowering the age of male-to-male 
consensual sex to 16 years.  Although an argument can be made for equality, as the Attorney General has 
recognised, many people have indicated that they do not support young women being allowed to engage in sex at 
16 years of age.  That opposition is primarily because girls may not be able to cope mentally with the issues that 
arise from having sex at such a young age.  During the second reading debate, the member for Wanneroo said 
that she did not think that she was very old and she did not know where members opposite had been, because the 
hormones of the 16-year-old males she knew when she was younger had run rampant.  That may be true, but I 
am thinking about their heads, not their hormones.  They may very well be sexually mature physically, but I am 
concerned with whether they are mentally and socially mature to have sex at that young age.  We will discuss 
that issue in more detail when we debate the clause that deals with sex education.   

There are consequences of having sex at an age when one is not mentally or socially mature enough to control all 
the feelings that arise from having sex.  In the debate about equality, should it be argued that the age of consent 
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for young girls should be raised from 16 years to 18 years?  Very few people in the community have told me that 
the age of consent for girls would be better at 16 years of age than at 18 years of age.  Indeed, the majority of 
people believe that the age of consent should be 18 years of age.  How do we deal with the issue of equality?   

In his response to the member for Ningaloo, the Attorney General asked for help.  The Attorney asked the 
member how equality could be achieved.  We could refer to the example used by the Attorney when he talked 
about the reasonable belief defence.  He said that it would be a reasonable defence if a person reasonably 
believed that the person he had sex with was aged 16 years or older.  

Mr SWEETMAN:  I think the theme the member for Kingsley is developing is a good one and I would like to 
hear more from her on the matter.  

Mrs EDWARDES:  The Attorney General further limited the defence by arguing that there should be an age 
difference in order to use that defence.  Therefore, if the victim was less than 16 years old, anybody more than 
three years older than the victim would not be able to use the reasonable belief defence.  However, that would 
not apply for those victims who were over the age of 16 years.  If a reasonable belief defence can be used for 
cases in which the victim was under the age of 16 only in the event that there was a three-year difference 
between the age of the victim and the perpetrator, could the same defence apply for children older than 16 years?  
I agree with the Attorney General that we do not want to make criminals out of 16-year-olds or 17-year-olds who 
engage in consensual sex with each other.  If the age of consent were raised from 16 years to 18 years, it would 
be very hard to tell 17-year-old girls who are approaching the age of 18 that they would commit a criminal act if 
they engaged in sex.  We could introduce a clause that deals with age differences.   

Members have talked about 65-year-old men who prey on women or young men.  That is the type of thing about 
which the community is concerned.  It is not concerned about 16-year-olds and 17-year-olds who experiment 
with sex.  Therefore, could we delete the current clause and insert a new clause that deals with children of or 
over the age of 16 years if a person who was more than 10 years older than the victim committed a sexual 
offence?  We should consider if there is more than 10 years difference in age between a person carrying out an 
act and a child of or over the age of 16 years.  In the Criminal Code an 18-year-old is deemed to be an adult.  
The provision would cover 16 and 17-year-olds.  Someone who is more than 10 years older than a 16 or 17-year-
old and has sex with such a person would be committing an offence.  It would allow the community to accept the 
reality of 16 and 17-year-olds having consensual sex with partners two, three or even five years older.  An age 
difference of 10 years with a 16 or 17-year-old would mean that the partner was 26 or 27 years of age.  Should a 
27-year-old man be having sex with a 16 or 17-year-old?  Most people would say no.  The community regards 
16 and 17 years of age as being too young.  We are not talking about experimentation in that age group.  We are 
dealing with offences such as sexual penetration of a child of or over the age of 16; a person who procures, 
incites or encourages a child to engage in sexual behaviour; a person who indecently deals with a child; a person 
who procures, incites or encourages a child to do an indecent act or a person who indecently records a child.  A 
defence against such acts is that a person was lawfully married to a child.  A defence to the section would be to 
prove that the accused person was not more than 10 years older than the child.  That would allow us to get 
around community concerns of older persons preying on young men and women.  The Attorney General 
mentioned the incidents in Margaret River and Dunsborough.  We are talking about equality - young men and 
women who understand experimentation and young love. 

Mr McGINTY:  I understand the point made by the member for Kingsley.  She seeks to allow the age of consent 
to be 16 years for males and females but to place a limit on the age of partners for 16 and 17-year-olds.  The 
member for Alfred Cove intends to move that the Bill be recommitted for consideration of that because it relates 
to section 221 of the Criminal Code.  It will be the key section, assuming section 322A is deleted.  That is why 
she wishes to have the Bill recommitted for consideration.  Assuming we make reasonable progress, I am happy 
to have the debate at that stage.  As such, I will not oppose the recommittal for the purposes of the debate. 

Mrs EDWARDES:  That is a debate that may or may not happen.  We intend to debate this now.  I want to hear 
the Attorney General’s comments.  I have proposed a perfectly reasonable solution to the issues challenging us.  
Why is it not a perfectly reasonable solution?  What are its flaws?  The community does not accept lowering the 
age of consent to 16 years.  The Attorney General can argue equality for as long as he likes, but the community 
does not support the lowering of the age of consent to 16 years for young men.  The poll in The West Australian 
indicates that 86 per cent of respondents are in favour of equality, but it also reflects the views of those who do 
not support the lowering of the age of consent.  It is a key issue.  It challenged both Houses of this Parliament on 
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a previous occasion.  We are conscious of comments about targeting 16 and 17-year-olds.  We are trying to pick 
up the concerns of the community.  The community is concerned about sexual predators. 

Mr McGinty:  This clause simply repeals section 322A. 

Mrs EDWARDES:  Absolutely, and that is the point.  It repeals the section pertaining to sexual acts with 
juvenile males.  A juvenile male is a male person of or over the age of 16 years and under the age of 21 years.  
This is the key provision.  The Attorney General can say that it simply repeals that section, but it is the key 
provision.  It removes the limitation on 21 years of age being the age of consent and reduces it to 16 years of age.  
I accept how the Government is doing it, but the repeal of the section has consequences.  It reduces the so-called 
age of consent.  As I indicated in the second reading debate, I dislike the term.  The age of 16 years is proposed 
as a measure of equality.  The community does not accept that 16 years is an appropriate age.  The Attorney 
General asked what to do about the age of consent for girls.  I am providing a solution that has equality.  I 
propose that it become an offence for someone more than 10 years older than a 16 or 17-year-old to have sex 
with a 16 or 17-year-old.  If accepted by the Government, it would send a clear message that it intends to protect 
such young people.  It would show that the Government understands young love and sexual experimentation but 
that it wants to ensure that young people are not put in compromising positions with older persons. 

Mr HYDE:  I have difficulty with the member’s proposal.  It has already been mentioned that the effect of such a 
change will be to make criminals of 16 and 17-year-old heterosexuals in relationships.  The Marriage Act gives 
exemptions to 16 and 17-year-old girls to marry men up to the age of 25 years. 

Mrs Edwardes:  I have covered that. 

Mr HYDE:  We seem to be making an ass of the law because we are creating exemptions and a defence that are 
not needed.  The intention of the Bill is to create equality and, as such, it is not creating further problems.  This is 
an issue of consent.  We must dispel the myths of predatory behaviour.  It is myth building in many ways.  The 
proposed changes will provide equality.  I cannot accept the changes promulgated by the member. 

Mr SWEETMAN:  I said earlier that if the age of consent was left at 21 years it would give the police immediate 
powers in situations involving predatory behaviour.  The Attorney General’s response was to ask what we should 
do about predatory behaviour against girls as young as 16 years.    

It is interesting that the debate since that time has entertained that idea a little more.  The idea of a 10-year age 
difference put forward by the member for Kingsley is a good one.  The older people get, the more difficult it is 
for them to judge ages.  My wife and I attended Newman Primary School’s year 7 graduation last Saturday night.  
It was very hard to judge the ages of some of those young ladies dressed up for their graduation from primary 
school into secondary school.  One could have been forgiven for thinking that it was a year 9 or year 10 event.  It 
appeared that way to people in our age group.  Other people in the same age group as the young girls would not 
have had that problem.  I can understand that what the member for Kingsley is getting at.  A 10-year differential 
would allow us an opportunity to say that, in the sense of an offence, the alleged offender got the age wrong, and 
that, to the best of his ability, that person had judged the other to be over 16.  It is less of a defence for someone 
with a 10-year age differential.  That must be entertained to overcome some of the concern about differentiating 
between same-sex behaviour and opposite-sex behaviour.  

Mr MARSHALL:  In representing my electorate, I have received a lot of mail on this issue.  Before making my 
own comments, I would like to read some correspondence that gives the position of my electors.  One such letter 
reads, in part -  

We OBJECT TO lowering the age of consent in order to sodomise a younger person.  

It is interesting how people come up with phraseology different from that in this legislation.  They all come back 
to the same reason for opposition; that the general community does not agree with it.  Another letter reads -  

This leaves immature and vulnerable youth unprotected.  Predators will be able to seek out boys of 16 
years and even younger without fear of legal reprisal.  

The ACTING SPEAKER (Mr McRae):  Could the member for Dawesville please speak into the microphone?  I 
cannot hear him.  

Mr MARSHALL:  I will speak up, but it is often the case that speaking quietly gets the attention of the 
Government.  I notice that only half a dozen government members are in the House, which is at present 
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considering a very important part of the legislation.  Outside in the community, people do not like the way that 
this State is going morally.  That is why I am quoting a few letters from my constituents.  In my speech during 
the second reading debate, I presented a number of quotes, and now I wish to read just a couple more.  I know 
the member for Perth is a little touchy on this subject.  I would like him to know that I deal with the full 
community, not just 12 per cent of it as he does.  Whether one agrees with them or not, these letters express the 
sentiments of the community.  Another letter reads -  

. . . the proposed “Lesbian and Gay Reforms” go far beyond the Labor Party’s stated policy of removing 
discrimination against homosexual people.   

I could go on.  I consulted my own medical practitioner and two other doctors at the golf club and asked them 
what they thought about homosexuality being legalised for boys at the age of 16 years.  Two of them said that 
the condition was genetic, and would happen anyway, which set me back on my heels.  I do not profess to be a 
person involved in investigating those areas, so I started thinking about it.  The third doctor said that it may be 
genetic, but there is a concern, because physically boys at 16 have not matured to the same level as girls of that 
age.  I know the Government is trying to achieve equality, as I was told by the Attorney General last time I 
spoke.  I have taught many young tennis players from the ages of eight to 12, then proceeding up into the junior 
ranks, and the Reid Cup competition at age 16, and then the 18-year olds.  The difference in the maturity, not 
only physically, but also mentally and in terms of worldliness between a 16-year-old child in a state side and an 
18-year-old person is vast.  In the same girls’ teams, the 16-year-olds are women.  They are worldly, and they 
must be coached differently. 

Since this legislation was introduced, I have asked youngsters in the football team if they have had any predators 
approach them.  A couple of the young footballers in Mandurah said to me openly that they had.  That also 
amazed me, because we like to think that people are living in a community where things like that will not happen 
to them.  Parents like to think that.  As a parent, I brought up my children through their worries, and sometimes I 
wonder how they made it.  Now, with grandchildren on the scene, I would not like to think that, at 16, my 
grandchildren would be open to a homosexual attack.  Eighteen is a fair age; it is a median number.  Twenty-one 
is the law.  I would agree to 18, but 16 is too young.  The youngsters are not ready for it.  

Mr BRADSHAW:  This is a very important clause of the Bill.  It is one of the provisions that I do not support.  
As the members for Dawesville and Kingsley have explained very succinctly, it is a problem area for youth of 16 
years.  Over the years that I have been visiting schools, I have found that the girls seem to be much more mature 
than the boys, for reasons I do not know.  The prize winners in the schools are generally female students.  I think 
that 16 is probably too young as the age of consent for females, but at least they are more mature than the males 
tend to be at that age.  Reducing the age of consent from 21 to 16 is a step in the wrong direction.  I find it 
difficult to comprehend.  People in the community, in the main, do not support this part of the legislation.  It is 
an important part, and one of the most controversial.  It is important that the Parliament give due consideration to 
this.  I have a great deal of respect for some of the members opposite, but I do not think they have read the 
legislation, and they do not understand what they are trying to put through this Parliament.  Some of the 
members opposite should have a harder look at the legislation, and make sure they really know what they are 
letting themselves and the future people of Western Australia in for by passing it. 

I do not support the reduction of the age of consent from 21 to 16, and it behoves us all to make sure that those 
young people are looked after in the same manner.  To some extent, people at this young age are sexually active.  
However, that is no reason to not have a law saying it is not really good to do this at that age, and that they 
should hold off until they are a bit older, and are mature enough to understand their actions.   

Probably one of the worst things that happened in the heterosexual community back in the 1960s was the advent 
of the pill, because that set off the sexual revolution.  For a few years it was probably a good thing for a number 
of people, because people were much freer with sex.  However, it led to many more sexually transmitted diseases 
and a lot of things that people did not want to know about.  People then had to start to think about how they were 
acting sexually.   

Reducing the age of consent from 21 to 16 years is a step in the wrong direction.  We must look at the maturity 
of those people, so that they do not get screwed up in the head and live to regret an act that they committed 
because it was legal.  If it is illegal, they might at least think before they go down that path.  Even though I said 
that I am not naive enough to believe that certain people still will not be sexually active, many might think 
before they indulge in such an act.  Therefore, it is very important that we do not pass this clause of the Bill.  
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Mr JOHNSON:  This part of the Bill does not have anywhere near majority public support in Western Australia.  
That is a fact.  Members opposite must realise that.  The Westpoll indicates that 60 per cent of those polled were 
opposed to lowering the age of consent for male-to-male sex from 21 to 16 years, because 16 years is too young.  
As I have said previously, the Government - I almost called it the Opposition, because it behaves like an 
Opposition; we are behaving like a Government, because we are being more responsible - is dead keen on 
ramming this legislation through before Christmas.  Government members have not spoken to their constituents.  
They are frightened to, because they know what the answer will be.  They know what the answer will be, but 
they do not have the guts to do it.  The Government is running the furphy that we on this side of the House want 
to see young boys of 16 and 17 years branded as criminals.  The Attorney General has said that in his speeches.  
Nothing could be further from the truth; we do not want to see young boys of 16 and 17 years branded as 
criminals.   

Mr McGinty:  That is the effect of the current law.   

Mr JOHNSON:  No, it is not, because they do not get charged under the current law.  Under the current law, the 
older predators get charged.  Members opposite are not talking to their constituents, but I am aware that the 
Australian Family Association is informing the constituents of government members exactly what is going on in 
this place at the moment. 

Mr Hyde:  What did the Advertising Standards Board say about the AFA?  

Mr JOHNSON:  It segments the Bill into its three most contentious issues.  The first one it calls, “Man-Boy 
Sodomy Bill”.  That relates to this clause.  Under this heading it states -  

Until now the Law has protected your 16-21 year-old sons from sexual predators.   
Since 1996, 10 men have been prosecuted using this Law.  (One was a 65 year old man who had sex 
with two 16 year-old boys, one mentally retarded.)  The average age of these predators was 42, while 
that of their victims was 17 . . .  

If the average age of the victims is 17 years, that must mean that some are younger than 17 years.  Using those 
figures, the Australian Family Association says that there is a massive 25-year age difference.  That is what we 
on this side of the House are concerned with.  We are frightened stiff that once this Bill goes through, older 
homosexuals will prey on young 16 and 17-year-old boys. 

Ms Quirk:  What is the evidence for that?   

Mr JOHNSON:  There is no question about that. 

Ms Quirk:  How? 

Mr JOHNSON:  The Government is already getting it at this time.  The average age of the young person who is 
being put in that sort of sexual position is 17 years.  I just said, if the member for Girrawheen had been listening, 
that if the average age is 17 years, some victims must be younger.  

Mr Hyde:  The AFA has had to withdraw all of that. 

Mr JOHNSON:  Not because it is factually wrong, but because it did not meet advertising standards.  Members 
on the other side can support this as much as they like.  They try to talk it up.  However, at the end of the day, 
truth will out.  Everyone in this Chamber knows that homosexual men prefer younger people.  

Mr Hyde:  Wrong!   

Mr JOHNSON:  Yes, they do.  I have spoken to homosexual people - 

Mr Kucera:  Older heterosexual men probably do too.   

Mr JOHNSON:  Of course they do.  Heterosexual men prefer younger women. 

Mr Kucera:  The majority of sex offenders are in family situations and are your age.   

Mrs Edwardes:  Thank you so much for helping our argument. 

Mr JOHNSON:  They are more like the minister’s age.  It is a fact.  I do not for one minute condone any older 
men preying on younger girls.  
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Mr McGowan:  My wife is six years younger than I. 

Mr JOHNSON:  So is mine.  

Mr HYDE:  I support new clause 38.  A number of myths are being put out.  The Advertising Standards Board 
exposed those myths and inaccuracies for what they were.  We have heard members talk about the different age 
of maturity, boys maturing at a different age from girls and girl tennis players doing whatever at 16 years and 
boy tennis players being well behind.  Five members have raised the issue of the different age of maturity.  Of 
those five members, how many advocated that the age of consent for heterosexual boys also should be 18 or 21 
years?  Nobody raised that issue.  If their genuine concern were about maturity, which has been debunked in the 
age of consent and maturity issues, they would have argued that point.  It was not argued.  The Westpoll was 
raised.  As the Premier pointed out brilliantly in question time today, the Westpoll indicated an incredible level 
of general support for gay and lesbian equality.  The AFA’s horrifically illegal, improper, immoral 
advertisements showed a schoolboy with a schoolbag over his shoulder.  The Advertising Standards Board 
rightly said that the AFA was wrong.  It has been inciting hatred by placing those advertisements.  We are glad 
that has been cleared up.   

Mr Omodei interjected. 

Mr HYDE:  Senior.  We are talking about constituents.  The Minister for Health and I were at an inter-faith 
service with about 1 000 people on Sunday night.  A number of family people who were with their kids said that 
these reforms are overdue.  They cannot believe the attitude of the Liberal Party in opposing equality and not 
supporting the antidiscrimination issues and the change to the age of consent.  It is not the majority party that 
was elected on 10 February with a clear policy of gay and lesbian law reform that is out of touch.  Clearly we are 
not out of touch.  The member for Hillarys again has wrongly used the words “predators” and “prey”.  It does not 
matter whether the people who prey on others sexually and who rape others are 17 years old or whether the 
victim is 28 years old; predatory behaviour and rape are illegal. 

Ms MacTiernan:  And it does not matter whether they are heterosexual or homosexual. 

Mr HYDE:  Correct.  We are talking about consent.  Today a 19-year-old guy and a 20-year-old guy cannot have 
a consensual relationship, but next year under this legislation they will be able to.  It is similar for underage 
heterosexuals.  We do not want to make those young people criminals.  Members opposite have this fixation 
with the 10 cases to which the Australian Family Association referred.  More than 80 per cent of children abused 
by paedophiles are girls.  It is illogical to claim that the consent ages are structured to provide protection; that the 
magical age of consent of 21 years will protect boys, but an age of consent of 16 years will not.  Of course it 
will.  If the argument about the importance of the age of consent were true, the age of consent for girls would be 
higher.  However, more than 80 per cent of predatory behaviour would still be directed at our young women.  
This legislation will for the first time protect young women in our society.  The Liberal Party had the chance for 
eight years, but it did not act.  The Attorney General has acted to give that protection to not only young women 
but also young men.  Discriminatory ages of consent make it difficult to address the problems of predators and 
paedophilia, because the varying ages of consent in each State ensure different definitions of paedophilia and 
predatory behaviour.  A majority of Australian States, Europe and the United Kingdom all have an age of 
consent of 16 years.  The sky has not fallen in.  In fact, they have ended up with healthier societies as a result.  

Mr BIRNEY:  Clause 38 deals with the most controversial part of this Bill.  It seeks to lower the age of consent 
for homosexual sex from 21 years to 16 years.  I say at the outset that I am completely and utterly opposed to 
this part of the legislation.  The Premier has often ranted and raved during question time in this House that 
people aged between 16 and 21 years should not be branded criminals for engaging in homosexual sex.  He tries 
to make a big deal out of that.  However, the Attorney General will confirm that in the past five years - I suspect 
even longer - not one juvenile aged between 16 and 21 years has been charged with committing that particular 
offence.  Members must ask themselves from where this problem has originated.  Where are the people the 
Labor Party is seeking to protect from prosecution for engaging in homosexual sex between the ages of 16 and 
21 years?  The reality is that they do not exist.  In the past five years, not one person between the ages of 16 and 
21 years has been charged.  I think that is worth the House’s consideration.   

I also say to members that, statistically speaking, homosexuality is not the norm in our country today.  It is 
practised by a minority of people.  The figures vary from two to 10 per cent of the population.  My view, and 
that of many members on this side of the House, is that if a young person of 16 or 17 years seeks to involve 
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himself in an alternative lifestyle that statistically speaking is not the norm in our country today, he needs some 
legislative protection, for at least a few years, from those older males who could be termed sexual predators and 
who seek to prey on young people in our State.  Those young people need legislative protection from the 
Government of the day.  It is a very sad day when the Government seeks to abandon those young people and 
introduce this legislation.  We have been called scaremongers and all sorts of things, but the reality is that when 
the age of consent in this State is reduced to 16 years, a 60-year-old sexual predator will be able to prey on a 16-
year-old boy.  That will be the result of the Labor Party’s legislation. 

Mr Hyde:  That is not true.  It would still be an offence. 

Mr BIRNEY:  That is the fact.  A 60-year-old male will be able to prey on a 16-year-old boy. 

Mr Hyde:  If it is not consensual sex, it is an offence. 

Mr BIRNEY:  I am talking about consensual sex. 

Mr Hyde:  Then it is not predatory.   

Mr BIRNEY:  Young people of 16 years of age are very impressionable.  Many of them seek role models within 
their community, extended family or network of friends and associates.  It is very easy for one of those young 
people to be influenced by a much older man.  

Mr Hyde:  Or woman.  

Mr BIRNEY:  The member for Perth has suddenly come alive.  We have not heard much from him during this 
debate.  He might like to know that since 1996, 10 older males have been convicted of engaging in homosexual 
sex with juveniles aged between 16 and 21 years. 

Mr Kucera:  How many of those were family members? 

Mr BIRNEY:  The member for Perth might also be interested to know that one of those men was 65 years of age.  

Mr Hyde:  Was he a grandfather or father of the victim? 

Mr BIRNEY:  By peddling this rubbish in this place, members opposite are condoning a 65-year-old male 
preying on a 16-year-old child.  It is a disgrace.  When the people of Western Australia get the opportunity, they 
will treat the Government very harshly.  

Mr MARSHALL:  I agree with what the member for Perth said about equality, equal opportunity and not 
discriminating against the gay and lesbian group.  I am not opposed to that at all.  However, I am opposed to 
lowering the age of consent for homosexuality from 21 to 16 years.   

Mr Kucera:  Speak up; we can’t hear you. 

Mr MARSHALL:  I was taught that if I want people to listen, I should talk quietly so that they must lean over to 
catch every word.   

The ACTING SPEAKER (Mr McRae):  I do not think the advice was sotto voce. 

Mr MARSHALL:  For the benefit of Hansard, I will raise my voice.  However, this is a serious subject, and we 
do not need to shout.  We must think about every word we say, because this issue is important to the community.   

I do not understand this legislation.  As I said during the second reading debate, people aged 16 years are not old 
enough to drink, vote, drive a car or go to war.  Yet, this Government is for some reason moving with intense 
haste to push through a provision that homosexuality should be legal at the age of 16 years.  I cannot fathom the 
reasoning of that, and I am not the only one.  This legislation has roused the ire of the community, which is 
interesting given that the Labor Party was supposedly elected to government because it listens to the people - we 
have had that rammed down our throats time and again.  I have never been out in the community and heard so 
many people say that they are against such a piece of legislation.  I played golf on Saturday.  There were 250 
people at the club.  It was an unusual day.  I love the golf club because politics is not mentioned.  I go there to 
enjoy my sport, not as a politician but as a human being.  However, at least 30 people asked me what the heck 
was going on in this House and what this Government was doing by lowering the age of consent for 
homosexuality.  Whether this is sport and a bit different from the arts, I do not know.  The next day was the 
patrons’ tennis day at South Mandurah Tennis Club, which 80 people attended.  At least 20 of them came up to 
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me and expressed their disgust at this legislation.  On the same day, I went to my grandson’s fourth birthday 
party.  Twenty youngsters were present, which meant that at least 20 young parents of around 30 years of age 
were also there.  That is a cross-section.  All of them were concerned about the legislation.  They knew that we 
were having late nights and asked why this legislation was being pushed through.  I am talking about the voice of 
the community.  The member for Mandurah unfortunately paid his money but did not turn up this morning at the 
Peel Thunder 100-club breakfast, at which 100 people had breakfast in a restaurant that seats 90 people.  The 
place was alive.  Footballers, of course, do not see this side of life.  They were asking what the heck was going 
on with the legalisation of homosexuality for 16-year-olds.  They are the people I listen to in the community.  
They are the types of people who have sent in letters on this subject.   

Now is a good time to appraise the situation.  I do not know whether members have noticed, but about 70 per 
cent of prize winners at secondary school graduations are young girls.  They are strong and bold; they firmly 
shake the hand of the principal when they come forward for their prizes.  They are confident.  Surprisingly, on 
other days when they are in school uniform they look like kids, but on graduation night they are ready to party 
and they look like adults.  However, the boys come up timidly to get their prizes.  They drop their shoulders; 
there is no boldness -  

Mr Watson:  Oh, rubbish! 

Mr MARSHALL:  Rubbish my eye!  The member for Albany should have a look at them.  Is he trying to tell me 
that they are different in Albany?  They are no different.  Sixteen-year-old boys are not mature.   

Mr MASTERS:  Government members made a couple of interjections asking for some proof that lowering the 
age of male-to-male consensual sex to 16 will have the sort of dire consequences that members on this side are 
claiming.  It is not possible to show that evidence in advance of the legislation.  We will have to wait until the 
legislation has been in force for three or four years before it has some impact. 

Mr Hyde:  All over the world, there was no evidence when it was implemented. 

Mr MASTERS:  I challenge the member for Perth to give me that evidence.  It is easy for the member for Perth 
to say by interjection that there is no evidence and that the Opposition should prove to the contrary.  I challenge 
the member for Perth to give me credible evidence to support his case.  In my view it is entirely logical to 
assume that, if it is passed, clause 38 will send a clear and unambiguous message to predatory homosexuals and 
paedophiles.  There is no doubt about that.  Lowering the age of male-to-male consensual sex from 21 to 16 will 
send a clear message and open a window of opportunity to a small group - I hope it is a small group - in our 
community who prey upon 16-year-olds. 

Mr Johnson:  They won’t have to go to Bali anymore, or some of those other places. 

Mr MASTERS:  Correct, or Sri Lanka or a few others.  It is a pity that the Attorney General has left the Chamber 
- I presume it is only temporarily - because I wish to refer to two questions on notice.  In September I asked the 
Attorney General in question on notice 917 -  

(1) How many males aged under 21 years have been convicted and/or jailed for participating in 
consensual homosexual acts in private over the last 5 years? 

His response was -  

(1)-(2) There have been no convictions of such acts in the last 5 years. 

It puts the lie to the claim that the police are targeting young people in the 16 to 21-year age group for engaging 
in male-to-male sex. 

Mr Kucera:  They are too frightened to come forward and make complaints.  That is why. 

Mr MASTERS:  I will move to that issue in a second.  I also refer to question on notice 693, in which I asked the 
Attorney General how many cases involving consensual homosexual acts between males over the age of 16 
years had been taken before the courts during the past two years.  His response was that 45 charges were laid 
against six defendants in 1998, no charges were laid in 1999, and 17 charges were laid against two defendants in 
2000.  An average of just under eight charges was laid against each of the six defendants in 1998, and an average 
of just over eight charges was laid per defendant in 2000.  The police are rightly directing their attention not to 
consensual sex between young males, be they 12, 16 or 21 and where there is no significant age difference 
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between them, but to the issue of, I presume, older men - I do not have the data to confirm it one way or the 
other - who are taking multiple, young male sexual partners.   

Mr Hyde:  Or a grandfather or a father. 

Mr MASTERS:  No doubt.  The member for Perth may well be correct, but I would like to see his data.  The data 
I have in front of me indicates an average of eight charges per defendant. 

Mr Kucera:  That is about 92 per cent. 

Mr MASTERS:  Show me the figures.   

Mr Kucera:  The Wood royal commission. 

Mr MASTERS:  I want figures from Western Australia.  I am talking about eight defendants in the past three 
years.  I would love to have some sort of factual data to support either my case or the Government’s case.  If it 
supported the Government’s case, I would happily reconsider the position I have taken.  It puts the lie to that 
particular issue.   

Mr QUIGLEY:  As I said when I spoke on this legislation in the second reading debate, I speak as a family 
person.  I am the father of three children who are aged between 12 and 18.  They sit within the age range of 
children who the Opposition is saying will be endangered by this legislation.  Having practised in criminal law 
and prosecuted paedophilia cases, I stand before this Chamber having discussed this issue with my children and 
family. 

Mr Johnson:  Did you prosecute those cases or defend them? 

Mr QUIGLEY:  I will come to that in a moment.  I do not feel that my family is exposed to any danger by this 
legislation.  The members for Kalgoorlie and Vasse pointed out that no-one between the ages of 16 and 21 had 
been prosecuted, which evidences the fact that a floodgate will not be opened.  Otherwise, they would be 
prosecuted now.   

The legislation is advanced on the basis of equality.  I would like to hear from the member for Nedlands, who 
has not yet spoken on clause 38, on the inequality that applies to boys and girls.  This whole argument has 
proceeded on the basis that predatory males will see this legislation as a window of opportunity and will seek 
consensual sex with 16 to 21-year-olds.  I have to be a little delicate as I am speaking in the Assembly, but 
homosexual girls who are 16 can consent to most of what I imagine to be homosexual behaviour between 
females.  That is not against the law for 16-year-old girls.  However, it is against the law for 16-year-old boys to 
engage in homosexual acts.  It would not be against the law for two girls to engage in what I imagine would be 
carnal knowledge.  The prosecutor sits on the backbench, as the member for Nedlands could confirm.  However, 
it is against the law for boys.  Why is there this differential?  Is it argued that young girls are exposed to this 
danger because of that?  I have some experience in this area and had occasion to travel to the Connell 
Correctional Institute in New South Wales, which deals mainly with child sex offenders.  I have found that the 
urge for predatory males to seek out non-consensual sex begins when young children are way below the age of 
16.  I am sure the member for Nedlands can confirm that as a general rule predators cease to be interested in their 
victims by the time they have turned 16 years of age. 

Mr Johnson interjected. 

Mr QUIGLEY:  No; the member was not here.  He was chopping down the forests; he did not have his eye on 
the ball down there.  I am sure that another prosecutor on our bench and one on the same side as the member for 
Hillarys could confirm this.  I attended the child protection unit in Perth and was appalled to hear from the 
sergeant in charge that by the time a child is eight years old, it is too late for a paedophile to want to prey on him 
or her.  As sad, tragic and horrifying as that is, the predatory males about which the member for Hillarys spoke 
target children below the age of 16.  No-one has been prosecuted for offending against young people between the 
age of 16 and 21, which adequately proves that by amending this law a raft of abhorrent behaviour will not 
occur, otherwise it would have been prosecuted already.  

As for the equality between homosexual girls and homosexual boys of 16 or 17-years of age, I would be very 
interested to hear from the member for Nedlands whether she believes that is nothing but pure discrimination. 

Mr JOHNSON:  I do not know how the member for Innaloo can take part in this debate.  He mentioned his 
previous career, so I am entitled to mention it.  Did he defend paedophiles?  
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Mr Quigley:  I defended Liberal ministers - 

Mr JOHNSON:  He has defended paedophiles, so if anyone in this Chamber should keep quiet on this clause, it 
is he.  Members opposite will stand condemned if this clause and three or four other clauses become law.  We 
have already said that we have no problem with the vast majority of the legislation.  However, we do have a 
problem with this clause.  People in government members’ electorates will take up the issue with them and they 
will all receive little leaflets.  I have seen one in the Minister for Education’s electorate with his picture on it and 
his contact details. 

Mr Carpenter:  I am terrified; you have got me worried. 

Mr JOHNSON:  He is all right because he does not represent a marginal seat.  However, some of the members 
who represent marginal seats may be worried now.  The member for Joondalup may be worried when all his 
households get a leaflet from the Australian Family Association.  This legislation is once again hammering the 
nail in the coffin of the family unit.  We have seen the Government denigrate the family unit with previous 
legislation and we are seeing it again today as we have seen over the past week.  The Government wants to bring 
down the age of consent for boys from 21 to 16 years.  They are not young men at 16; until they get to the age of 
18, they are boys.  

Mr Watson:  Do you have any daughters? 

Mr JOHNSON:  I have two sons and two daughters.  If any of my children told me that they were homosexual or 
lesbian I would not love them less; I would try if it were possible to love them more because they would need 
extra guidance and support.  My children are adults well over the age of 18 so they cannot be prey to either 
heterosexual or homosexual predators.  I do not want my grandchildren at the age of 16 to be prey to older men.  
Homosexuals want to persuade young people to adopt their way of life.  The whole purpose of the gay and 
lesbian mardi gras in Northbridge is to promote homosexuality.  We see men dressed up as women and women 
who look like men.  They are jolly and gay and sit up on big floats to attract as many people to the parade as 
possible.  Many people go to the parade to see what is happening. 

Mr Hyde:  It hasn’t worked on you. 

Mr JOHNSON:  It will not work on me as long as there is breath in my body.  I have too much respect for the 
family unit and care and love for the young people in our society.  Young people are 16 and 17 years of age.  
Members opposite are laughing and joking about this very serious issue.  

My colleague wondered what the member for Albany said.  Has he spoken on this clause?  I think the people in 
Albany have the right to hear what he has to say because they want to know where he stands on lowering the age 
of consent for boys to 16.   

Mr HYDE:  The member for Kalgoorlie referred to a figure of 10 prosecutions according to the Australian 
Family Association.  Certainly on all the evidence available, 80 or 90 per cent of them are family members.  In 
March 1994 two gay men aged 20 and 22 were arrested for having sex in their car at 3.00 am in Kings Park - that 
great heterosexual lookout.  They were charged under the antigay legislation.  However, the Director of Public 
Prosecutions dropped the charges and said at the time that it was not in the public interest to proceed.  I am 
aware of only one other case in which a magistrate similarly threw the case out of the court, but not before 
stating his strong criticism of the law.  The existing law has been brought into incredible disrepute.  It is bad law; 
it has become a farce and it is time we changed it. 

Mr EDWARDS:  I rise with some reluctance to speak on this clause because I may show some bias.  I am totally 
opposed to the age of consent being lowered to 16 years.  How many members have experienced predatory 
behaviour? 

Mr Hyde:  It will still be illegal after this law. 

Mr EDWARDS:  I was the victim of predatory behaviour as a schoolboy.  It was not an experience I would want 
anyone else to go through.  Admittedly, I was 13, not 16 years old.  However, I do not know that my age would 
have made much difference.  I understand the dilemma of two males or females in the 18 to 21-year-old bracket.  
I am aware of two other young men who suffered a similar experience to my experience, but who have not 
managed to put it behind them.  As a result they have suffered problems throughout their lives.   
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This is not something I have spoken to my wife or children about because I buried it a long time ago.  I will not 
go into detail except to tell members that masturbation, fondling and other issues - if that is the right way to put it 
- were part and parcel of this predatory behaviour.  I would be devastated if, by a decision of mine in this place 
tonight, I were to put other young men in a similar situation.  I take issue with the member for Perth on the 
equality and discrimination he talked about.  We, on this side of the Chamber, are not being discriminatory, and 
that needs to be driven home to the Government.  There are four issues that we have a problem with; this is one 
of them and I have a real problem with it.  If any members ever had predatory behaviour of a sexual nature 
visited upon them, they would think very long and hard about the decision that they are making tonight.  I 
appreciate that the Minister for Community Development put her hand up; she has obviously experienced a 
similar situation.  It is not something I would ever want to see anybody else go through.  I may be basing my 
decision on emotion, but so be it.  I will be voting against this provision.  

Ms McHALE:  If I were a 16-year-old heterosexual girl, I could have sex.  If I were a 16-year-old lesbian, I 
could have sex.  If I were a 16-year-old heterosexual boy, I could have sex.  If I were a 16-year-old homosexual 
boy, I could not have sex.  That encapsulates the dilemma that we have.  There is no justification for that 
discrimination.  What propels me to support this legislation is the overwhelming evidence about alienation and 
marginalisation of young boys.  We all have personal histories.  As far as I am concerned, personal histories 
have no place in this House.  What is important is legislating - 

Several members interjected.  

Ms McHALE:  Personal experiences are ad hoc.  Painful as they may be, we must legislate in order to ensure the 
good of our community.  On considering the evidence before us, it is clear that we have a problem of youth 
alienation.  The research on what is happening to young people indicates that they are facing a range of social 
problems.  One of those problems for young boys is their inability to express their sexuality in a legal context.  It 
is not whether there have been two, 10 or 20 prosecutions for underage sex - that is not what is driving me to 
support this legislation - it is the desire to create an environment in which young people can talk freely and 
openly about their sexuality in a context that is not unlawful.  If we are honest about our sexuality, we know that 
sexual desire starts at the age of 11 or 12, or sometimes 13, regardless of whether we are boys or girls.  

Mrs Edwardes:  Some start at an older age.  

Ms McHALE:  Yes, we all differ.  However, typically, we start our sexual journey at the age of 12 or 13.  We are 
saying it is unlawful for boys - not girls - to explore their sexuality at the age of 16 or 17.  They are, therefore, 
inhibited in their ability to talk about their sexuality and are thwarted from seeking advice about sexually 
transmitted diseases, HIV, safe sex and what is appropriate behaviour.  This legislation is not about having sex at 
16 years of age; it is about enabling people at a certain age, which is 16, to talk openly and to explore their 
sexuality.  It is about removing the discrimination -  

Mr Omodei:  What bleeding heart rubbish.  

Ms McHALE:  The member may think that, but I could not possibly think that. 

Let us look at the context in which people are behaving.  The member for Kalgoorlie talked about reality.  We 
have a reality here in which boys are exploring their sexuality, which they ought to be able to do in a context that 
is lawful.  

Mr Johnson:  You want to make them vulnerable to older homosexuals.  

Ms McHALE:  Member for Hillarys, sexual abuse of young people occurs in the home and 75 per cent of sexual 
abuse occurs amongst family members.  The member’s analysis of paedophiles and young boys is completely 
wrong.  

Mr BIRNEY:  Members would do well to take note of the member for Greenough’s speech.  I commend him for 
having the intestinal fortitude to stand here, in what is essentially a robust environment, and to relay a personal 
experience to the House that demonstrates the inadequacies of this legislation.  There is no better example than a 
personal one.  In fact, the example given by the member for Greenough speaks volumes and I would urge 
members to take serious notice of it.  Given an opportunity to deliver the Government a clear message, the 
people of Western Australia will treat the members of this Government harshly. 

I refer to a recent leaflet that is being distributed by the Australian Family Association.  If one reads the 
headlines on this leaflet or advertisement, one could be forgiven for thinking that the Liberal Party wrote it and is 
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distributing it.  I can assure members that that is not the case.  The Australian Family Association is so incensed 
with the Labor Party’s so-called social reform package that it has been moved to distribute 195 000 of these 
leaflets into people’s letter boxes across Western Australia.  I will read some of the more interesting parts of this 
leaflet.  It has a handsome photo of the Leader of the House on it, so I assume it will be distributed in his 
electorate.  The headline states -  

Man-Boy Sodomy Bill. 

Bear in mind that this is from the Australian Family Association that has been moved to distribute this sort of 
stuff in an attempt to get its message across.  The leaflet states - 

Until now the Law has protected your 16-21 year-old sons from sexual predators.   

Since 1996, 10 men have been prosecuted using this Law. (One was a 65 year old man who had sex 
with two 16 year-old boys, one mentally retarded.)  The average age of these predators was 42, while 
that of their victims was 17, a massive 25 year age difference.  

It goes on to say - 

Labor is abolishing this Law.  This will allow predatory older men to sodomise your 16 year old sons 
without fear of prosecution. 

That is the key point: without fear of prosecution.  We are talking about -  

Several members interjected. 

The SPEAKER:  Order, members! 

Mr BIRNEY:  I know members opposite want to keep talking about whether it is consensual or non-consensual - 

Ms Quirk:  It is called the law.  

Mr BIRNEY:  The member opposite would do well to sit there and be quiet.  Members opposite are the 
architects of this rubbish.  History will treat not only this Government very harshly, but also the member for 
Girrawheen.  The second headline on the pamphlet states -  

Gay Adoption Bill -  

Point of Order 

Mr McRAE:  Mr Speaker, minutes ago when the member for Kalgoorlie was not in this House, the member for 
Hillarys spent some time reading from the exact document from which the member for Kalgoorlie is now 
reading.  Standing Order No 97 states - 

A member who persists in irrelevance or tedious repetition, either of the member’s own arguments or of 
the arguments used by other members, may be directed by the Speaker to discontinue the speech.   

I ask that you now do so.   

Mr JOHNSON:  There is no point of order.  The member for Riverton is the most anxious person in this House 
when it comes to raising a point of order and nine times out of 10 they are not points of order.  The member for 
Riverton’s point of order is that my colleague the member for Kalgoorlie is reading into Hansard a certain part 
of the same document from which I read earlier.  I paraphrased some of what I read.  The member for Kalgoorlie 
is enlarging upon what I paraphrased and as a member of this House he has every right to do so.  This is not 
tedious repetition.  I have referred to a document and now the member for Kalgoorlie is referring to the same 
document.  If the member for Riverton has a problem listening to us tell him what is being distributed in his 
electorate, that is too bad.  It is not a point of order.   

Mr MASTERS:  Standing Order No 97 uses the words “irrelevance or tedious repetition”.  There is no doubt that 
what the member for Kalgoorlie is reading is not repetitious.  It is certainly not relevant -  

A government member:  The word is “irrelevant”!   

Mr MASTERS:  I am sometimes known for my ice breaking abilities!   
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It is certainly not irrelevant for the member for Kalgoorlie to repeat once - I emphasise the word once - 
something that was mentioned earlier.  It is certainly not tedious to repeat it once.  He is simply making his 
statement in order to emphasise the important points in that document.   

The SPEAKER:  Standing Order No 97 is designed to stop persistent repetition.  In my view, something 
mentioned twice does not constitute tedious repetition.  Therefore, there is no point of order.   

Debate Resumed 

Mr BIRNEY:  Mr Speaker, thank you for your protection.  It is somewhat interesting that members opposite do 
not want to hear me read this pamphlet in its entirety because a lot of these pamphlets are going into the 
electorates of members opposite.  If they do not want to listen to me they should just front up to their letterboxes 
in the next day or two - I am sure the member for Riverton will have this exact pamphlet placed in his letterbox.  
He will be able to give the pamphlet a good read and see a glowing picture of his own face.   

I will finish reading this document into Hansard because it is important that I do so for the purpose of this 
debate.  Under the headline “Gay Adoption Bill” the document states -  

Labor will allow male homosexual and lesbian couples to adopt children.   

Labor will deny children the right to have both a father and a mother in a reckless social experiment 
with children’s lives.  

Under the last headline “Homosexual Education Bill” the document states -  

Until now the promotion or encouragement of homosexual behaviour in any primary or secondary 
school has been against the law.   

Labor is abolishing this Law.  This will allow homosexual behaviour to be promoted to school children 
in the guise of health education.   

I raise this point because not only is the Liberal Opposition vehemently opposed to this raft of legislation, those 
people who live in mainstream Western Australia are also opposed to it.  When an association such as the 
Australian Family Association, a reputable group, is moved to distribute this type of material to peoples’ 
letterboxes, there is clearly a problem with the Government of the day.   

Mr JOHNSON:  I will speak on this clause because I believe that my friend and colleague the member for 
Greenough was very courageous when he made comments about his personal experiences when he was young.  
It is time to bear all - twice in my life I have been preyed upon by older homosexuals.  These men were not my 
father, grandfather or uncle.  They were total strangers.  The first incident occurred when I was 12 years old.  I 
was playing with some friends when a man came along and asked if there were any toilets around.  We replied 
that he could go to the toilet behind one of the trees.  Because he was worried that someone would see him he 
asked if we could shield him while he went to the toilet.  As 12-year-olds we were a bit naive so we reluctantly 
agreed.  We attempted to shield him as he urinated up against the tree.  He then asked if one of us could “hold 
this for me”.  We did an absolute runner as fast as we could go.  When we got home we told our parents, and our 
parents informed the police.   

Ms Quirk interjected.   

Mr JOHNSON:  I am trying to expose the myth that the predators of young boys are only fathers and 
grandfathers - the member for Girrawheen is absolutely wrong.  A lot of strangers are predators.   

Several members interjected.   

The SPEAKER:  Members!   

Mr JOHNSON:  The other experience occurred when I was 17.  I was a fairly mature 17-year-old.  I was 
travelling to work one day on the London underground system and we were packed in like sardines.  All of a 
sudden I felt somebody touch me in an inappropriate place.  I tried to move away.  Some people got out of the 
train at the next station and instead of moving into the space that had been created, the man stayed where he was.  
In between that and the next station he again touched me in an inappropriate area.  I gave him a smack in the 
mouth and he went flying.  The point I am trying to make is that I embarrassed him - everybody on that train 
knew what he had done - and he did a runner at the next station.  It is not important that I had those experiences; 
the point I am trying to make is that this older homosexual was a predator -  
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Ms Quirk:  How do you know he was a homosexual?   

Mr JOHNSON:  For goodness sake, how naive is the member for Girrawheen?  A man tries to touch another 
man in an inappropriate and sexual way and the member for Girrawheen is asking how I knew he was 
homosexual.  Maybe he was bisexual - that is just as bad.   

Ms Quirk interjected.   

Mr JOHNSON:  I am trying to tell members opposite that they are wrong when they state that only fathers and 
grandfathers prey on younger males.   
Ms Quirk:  I think we used the words “family members”. 

Mr JOHNSON:  No, the Minister for Health, the ex-policeman, has stated that it is mainly fathers and 
grandfathers.  Members on the government benches, those in the veggie patch, have stated that it is fathers and 
grandfathers.  The member for Perth, who presently is not in the Chamber, stated that it is fathers and 
grandfathers.   
Mr Kucera:  Did you report the incident?   

Mr JOHNSON:  No, because I smacked him in the mouth and he did a runner at the next station.  He was not 
going to hang around.  I thought I had dealt him the best possible justice.   
Ms Quirk interjected.   
Mr JOHNSON:  As I said, I was a fairly mature 17-year-old boy.  I was ahead of my years.  Most 16-year-old 
boys would feel totally embarrassed -  
Mr Bowler:  Were you a natural leader then?   

Mr JOHNSON:  Absolutely; I have always been a leader.   

Most 16-year-old boys would feel so embarrassed and frightened they would probably stand there and take what 
was being dished out.  That is what members opposite are standing for and they will stand condemned.   

Mrs EDWARDES:  I would like to bring together a couple of comments that have been made during this debate.  
The issue I want to raise is the situation involving an older male or female and a 16 or 17-year-old male or 
female.  That is primarily the issue of concern in the community.  As I indicated earlier, we are not talking about 
16-year-olds or 17-year-olds who experiment with their sexuality.  However, I was concerned by the comments 
of the Minister for Community Development, who showed a little insensitivity which, given what I know of her, 
surprised me.  She referred to comments made by the member for Greenough.  The minister said that the 
member’s personal experience was “ad hoc”.  We have heard a number of personal experiences during this 
debate and I would not like anybody to think we regard those experiences as “ad hoc”; they have been a valuable 
part of this debate.  If members on either side of the House display a lack of tolerance of members’ personal 
experiences, this debate will go downhill.  When those personal experiences are shared with this House, as 
members of Parliament we should appreciate the fact that a member has been prepared -  

Mrs Roberts interjected.   

Mrs EDWARDES:  Earlier, I heard the Minister for Police suggest that the member for Hillarys might have been 
lying about his experiences. 

Mrs Roberts:  Don’t make up things.  I have been in the Chamber for hardly 10 minutes. 

Mrs EDWARDES:  That is right, and that is when he was speaking. 

Mrs Roberts:  You are making that up.   

Mrs EDWARDES:  No, I am not. 

Mrs Roberts:  Take it back.  Check the Hansard record.  

Mrs EDWARDES:  Maybe it was -  

Mrs Roberts:  That is a false accusation and it is disgusting.  You are making false accusations by referring to a 
comment I did not make.  You are verballing me.  You should apologise.   
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Mrs EDWARDES:  If the minister did not make that comment, I apologise.  I thought I heard a comment from 
that direction about the member for Hillarys, who also shared some personal experiences.  The Minister for 
Health asked whether the member for Hillarys had reported the incident and that if he had not, nobody could 
prove it.  There was a suggestion - 

Mr Kucera:  That was not my implication at all.  

Mrs EDWARDES:  It was implied.  

Mr Kucera:  I said that - this is the great pity of these things - because of the nature of the current legislation, 
young men under 21 years and who are older than 16 years are frightened to report those types of incidents.  The 
weapon used by the paedophiles is the fear of the victim being prosecuted by the police.  I did not suggest that 
the experience of the member for Hillarys was not true.  I do not say that for one moment.  The Opposition is 
handing paedophiles a weapon to put fear into kids’ minds so that they do not report those types of incidents.  
That was my view.  Don’t put words into my mouth.  

Mrs EDWARDES:  Young boys and young girls of that age are vulnerable.  That is why, when most members 
were not in the Chamber, I suggested that the Attorney General might like to consider including a new clause in 
the Bill.  Constantly in this debate we have said that we do not want to make the activities between 16-year-olds 
and 17-year-olds a crime.  We are talking about sexual penetration, not just a little fiddle.  Let us get real about 
the offences we are discussing.  I suggested to the Attorney General that if members of Parliament and the 
community are concerned about the 65-year-old and older people preying on 16-year-olds and 17-year-olds, we 
should protect those young people.  We should provide that a perpetrator who is more than 10 years older than 
the victim cannot use the defence of reasonable belief.  I refer to children in this instance who are 16-year-olds 
and 17-year-olds.  I would like to hear the Attorney General’s response to that proposition.  

Ms SUE WALKER:  I will oppose this clause.  I notice that the member for Innaloo has disappeared from the 
Chamber.  He seems to have a fatal attraction to me - I do not know why, although I know why he has left the 
Chamber.  In the last major criminal case I saw him involved with, he defended paedophiles.  I note that he said 
he also prosecuted paedophiles.  There is nothing wrong with defending paedophiles; it is a point of law, 
although I would not do it.  He raised the issue and used it as justification for defending the legislation.  

Mr Whitely:  Why did you lower yourself by bringing it up?  

Ms SUE WALKER:  I am speaking the truth, and the member for Roleystone does not like it.  The member 
should not worry himself about it and let me have my say.  

The SPEAKER:  I remind members of what the member for Kingsley said some five minutes ago in relation to 
not necessarily agreeing with what has been said by other members but accepting that other members have a 
different point of view.  How they wish to express it in their contribution to the debate is their business.  I ask 
members to listen to the debate in as much silence as is possible so that we can get through this debate.  

Ms SUE WALKER:  I do not suggest that a persuasion for paedophilia is the same as a persuasion for 
homosexual behaviour.  In his speech during the second reading debate, the member for Innaloo mentioned my 
name three or four times.  If he does that, he should get his facts straight and he should be honest about what he 
did.   

Ms Quirk interjected. 

Ms SUE WALKER:  I do not want to hear any more interjections.  The member for Girrawheen has kept running 
in and out of the Chamber during this debate tonight.  I do not know why the member cannot keep quiet for five 
minutes.   

People currently in the public gallery may not have been here when I spoke at some length about why I oppose 
some sections of the Bill.  I reached my position after a lot of research and consideration.   

Several members interjected. 

The SPEAKER:  Order members! 

Ms SUE WALKER:  I am not giving my point of view, I am giving the point of view of my electorate.  Whether 
members on the other side like it or not - I will repeat what I said the other day - parents in my electorate do not 
like the protective layers of the age of consent for homosexual sex being peeled away so sharply from 21 years 
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of age to 16 years.  As I said, I am paid to do a job here.  I am paid to say what they think, and that is what they 
think.  They think that their boys will be exposed and made more vulnerable by this legislation.   

As I have already said, the Government could have got around the issue by lowering the age of consent to 18 
years and decriminalising sexual behaviour between 16-year-olds and 17-year-olds.  After I made that comment 
during the second reading debate, a lawyer in the public gallery sent me an e-mail suggesting that the law could 
be refined even further.  He is a homosexual - I will not say what he said about my speech; however, it was 
flattering.  He asked what would happen in the case of two 17-year-old boys in a sexual relationship after one of 
them turned 18 years old.  That is why this legislation should go to a committee, because then everyone would 
win.   

The Government has cobbled this Bill together hastily, and it includes measures that some people do not like.  
People in my electorate do not like this legislation.  I have a lot of empathy with the comments of the Minister 
for Community Development, Women’s Interests, Seniors and Youth about the isolation and marginalisation that 
young people feel.  We have already referred to that.  Frankly, the minister has no business giving us her views 
on the member for Greenough.  I have had to deal with many victims of crime, and I know that many people find 
it difficult to recount their personal circumstances in court.  I admire the member for Greenough for sharing his 
personal experiences; he should be congratulated.  The minister should not pass judgment on him just to get 
across her point of view.   

The minister used material from youth studies research for her argument of marginalisation and depression in 
young people, which is true.  I dealt with that in my earlier speech.  I have enormous empathy with those people 
and that is why I tried to find a way around this clause.  However, what is also said in that research, which the 
minister chose to conveniently ignore -  

[Leave granted for the member’s time to be extended.] 

Ms SUE WALKER:  What has not been mentioned - and this is in the report - is that because they feel 
vulnerable and isolated, young men naturally gravitate to older men.  I agree with everything said by members 
about the amount of predatory behaviour by heterosexual men against young girls.  My personal opinions do not 
come into this as I am talking about the electorate.  Parents love their children and want to protect them.  Just 
because young girls are subject to predatory behaviour by heterosexuals does not mean that we have to expose 
males to this right away.  The community has not been given enough time.  This is too sharp and too quick.  The 
Government should have listened to the community, and that is why I will not support the Bill. 

Ms McHALE:  I want to clarify what I said earlier.  I was not in any way belittling the member for Greenough’s 
contribution to this debate.  If he has taken it that I was doing so, I apologise wholeheartedly.  I do not believe 
that I was doing that.  I was trying to say that we all have personal experiences.  If we allow our personal 
experiences to shape the debate about the sexuality of 16 and 17-year-olds, we will lose our sense of rationality.  
I respect the member for Greenough’s contribution enormously and thank him for it.  He had a terrible 
experience and, as far as I am concerned, that experience should never have happened.  If the member felt such 
pain there should have been mechanisms that would allow him to deal with it.  Our legislation does not 
encourage the sort of behaviour he experienced.  The reality is that it happened to the member for Greenough.  It 
happens to boys who have been sexually abused by people in authority.  We do not condone that.  It is abhorrent 
behaviour and it should never happen.  We are seeking equality under the law.  I wholeheartedly support the 
member for Greenough.  If I have offended him, I apologise.  As I said earlier, the Government seeks to ensure a 
supportive legal environment in which young men aged 16 and 17 years can talk openly about their sexuality.  If 
they do not have that support, antisocial things happen.  As the member for Nedlands suggested, such young men 
may gravitate towards people they should not.  As the Minister for Youth and Community Development and as 
the parent of a 17-year-old boy, I want an environment in which young men can openly discuss their sexuality 
without fear of it being condemned.  At the moment they cannot do that.  A 16-year-old heterosexual or lesbian 
girl can do that.  There is no reason that a 17-year-old has to be branded as someone who is committing an 
offence.  I apologise to the member for Greenough as there was no bad intent on my part.  My comments have 
been taken negatively by members on the other side of the House.  The member is gracious enough to realise that 
I was trying to say that we all have personal experiences, but if we all bring them to the debate without rational, 
logical, evidence-based arguments, we will be at a complete loss and we will get nowhere. 

[Interruption from the gallery.] 
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The SPEAKER:  Order!  I remind members of the gallery that they are welcome to witness the debate but they 
have no capacity in which to participate.  I advise members of the gallery not to make noises that interfere with 
the debate. 

Mr MASTERS:  Section 11.2 of the ministerial committee report relates to lowering the age of consent for male-
to-male consensual sex to 16 years and decriminalising sodomy.  Many benefits are claimed.  I will summarise 
my views of the benefit that will potentially come from lowering the age of consent to 16 years.  The only 
significant benefit to come from lowering the age of consent for male-to-male sex to 16 years of age is that it 
will reduce the guilt, shame, fear and other emotions that homosexuals aged between 16 and 21 years feel about 
their sexuality.  In turn, it will lower the suicide rate and make such individuals better citizens.  But members 
should consider the broader issue of youth suicide.  It is agreed that youth suicide is a very significant issue for 
young people in western society.  While there are many reasons people consider suicide, my reading of the issue 
is that there is only one real illness and that is a lack of self-esteem brought about by a range of issues including 
homosexual preferences.  The reality is that about one in 20 males is homosexual in western society.  The figure 
of one in 10 people in our community being either gay or lesbian is a gross overestimation.  Last week’s 
Guardian Weekly had an article on the sexual behaviour of British people.  We do not live in Britain but, 
nonetheless, Western Australia has a higher percentage of people with British backgrounds than any other State 
in Australia.  It is fair and reasonable to make a direct comparison between Britain and Western Australia.  The 
article states that one in 19 men and one in 20 women are experiencing gay relationships.  That represents about 
5 per cent.  Youth suicide is largely a male issue.  If we consider that one in 20 males is homosexual, where is 
the sense in creating legislation that will, at best, have no impact on 19 out of 20 males, or at worst, encourage 
older men to seek male sexual partners as young as 16 years.  Those young males, who are still uncertain about 
their sexuality, will be vulnerable because of their situation.  If clause 38 allows or encourages an increase in the 
number of 16 to 21-year-old males - who are vulnerable - to be subjected to predatory behaviour, their self-
esteem will plummet.  We will be trading one bad, unacceptable situation affecting one in 20 homosexual males 
for a potential situation in which some of the 19 out of 20 heterosexual males will have their self-esteem 
lowered.  On balance, I conclude there is no real net benefit to the community of Western Australia in accepting 
the provisions of clause 38.  

Mr BARNETT:  It is sad that this debate is becoming divisive, and that the debate in the wider community is 
clearly now divisive.  That was predicted by members on this side of the House, including myself, a couple of 
weeks ago.  It is a pity that this Government and this Attorney General do not have the wisdom to recognise 
where society is at on these issues.  Members opposite may argue about equality, which is undoubtedly an issue.  
They may argue that this is about not making criminals out of teenagers who may have a sexual relationship with 
another boy or girl of similar age.  That is not really the issue either.  There is an opportunity here to redo the age 
of consent law, and to do what everyone on both sides of the House are talking about.  The concern is not sexual 
encounters between homosexual males in their teenage years.  That is not what is concerning this House and the 
community.  The community concern is about predatory behaviour as it occurs.  Members opposite tend to whisk 
that away and talk simply in terms of equality.  Equality is a very safe thing to talk about.  I am sure the 
members opposite will go out to their electorates and say that they talked about equality for homosexuals and 
heterosexuals.  However, the real test of whether they believe in this legislation, and this clause, is whether they 
can go out to their electorates and say what this clause does.  It lowers the age of consent for homosexual males 
from 21 to 16.   

Mr McRae:  That will make it the same for everybody.  

Mr BARNETT:  That exactly illustrates my point.  All the Government can argue is equality.  I challenge the 
government members, if they really believe this in Riverton, Albany and all those other seats, to respond to the 
Australian Family Association, go out to their constituents tomorrow and say they voted to lower the age of 
consent for homosexual males to 16.  That is the one thing this clause does.  It does not do anything else.  The 
question is whether that is right or wrong.  On this side of the House, members do not support lowering the age 
of homosexual consent to 16.  That is the difference.  Had the Government promoted 18 as the age of consent, it 
may have got some agreement, but it did not test that.  Nevertheless, this clause lowers the age of consent to 16.  
Members opposite will not have the true conviction, or show the true pride in this legislation, to go out and tell 
their constituents that.  All they will talk about is equality.  If this clause is passed, that is what will happen.  If 
the Government proposed a different age of consent, perhaps 18, and the age for heterosexual sex is left at 16, it 
is inequality, but maybe to the wider community that is an acceptable inequality.  The Government never even 
considers that issue.  It simply argues equality for its own sake.  I do not know what the views of members in this 
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House would be about that, but the point is the Government is not prepared to tackle the age of consent issue, for 
what it is intended to do, and that is to truly protect young girls and young boys from predatory behaviour by 
typically older males.  The Government supports simply lowering the age of consent to 16 purely on the ground 
of equality.   

Mr McRae interjected.  

Mr BARNETT:  I challenge the member for Riverton to go to his electors in Riverton at the next election and 
say that he supports, not equality, but the age of consent being 16 for males in his community.   

Mr OMODEI:  Clause 38(1) repeals section 322A of the Criminal Code.  I am not sure whether members are 
aware what that section says, and I want to read it, so that everybody in the House -  

Mr Hyde:  That has already been done at the beginning of the debate.  This is tedious repetition.  

Mr OMODEI:  This is the member for Warren-Blackwood opposing clause 38, and the lowering of the age of 
consent for sodomy.  Section 322A of the Criminal Code reads -  

(1) In this section “juvenile male” means a male person of or over the age of 16 years and under 
the age of 21 years. 

(2) A male person who sexually penetrates a juvenile male or who procures or permits a juvenile 
male to sexually penetrate him is guilty of a crime and is liable to imprisonment for 5 years. 

Summary conviction penalty: Imprisonment for 2 years or a fine of $8 000. 

(3) A male person who indecently deals with a juvenile male or who procures a juvenile male to 
indecently deal with him or another male or who permits a juvenile male to indecently deal 
with him is guilty of a crime and is liable to imprisonment for 4 years. 

Summary conviction penalty: Imprisonment for 2 years or a fine of $8 000. 

(4) It is a defence to a charge under this section to prove the accused person believed on 
reasonable grounds that the juvenile male was of or over the age of 21 years. 

It is very plain that this legislation was put in place to protect young boys between the ages of 16 and 21 from 
predatory homosexuals.  This whole debate on this side of the House is about three issues - the age of consent 
being lowered to 16; adoption of children by gay and lesbian people; and the access to artificial insemination or 
in-vitro fertilisation by gay and lesbian couples. 

I oppose clause 38 of the Bill before the House.  I reiterate - if this is tedious repetition then so be it - that this 
legislation has not been out in the community for the information of the general public.  Only in the last couple 
of weeks since it has been in this place, because of some of the media reports, is the intent of the legislation 
becoming plain in the community.  It is a shame that the Australian Family Association has had to go to the 
extent necessary to educate the public about the intent of the Labor Party’s legislation.  The AFA defends and 
promotes normal family life, the institution of marriage, children and grandparents.  For that organisation to have 
had to go to such an extent to defend families in Western Australia is not something that I like to see.  I would 
like to think that the Australian Family Association should be busy protecting families, suggesting reconciliation, 
and all the things the Marriage Act provides for.  The Labor Party tried to sneak this legislation into Parliament, 
and then to ram it through at all hours of the night - I predict we will be here until 3.00 am - to make sure that it 
gets its social agenda off the political agenda in the first year of its term.  The Labor Party’s strategy is that, at 
the end of the Government’s four-year term, the public will have forgotten about this social agenda.  I will not let 
the people in my electorate forget it, and I will not let anyone else I know in the State forget it.  The Labor 
Party’s social agenda, with the amendment to the Family Court Act and this Bill, will be the beginning of the 
destruction of family life as we know it in this State.  It is a terrible legacy to be leaving for our children, and the 
Government should be ashamed of itself.  

Mr McNEE:  I have been amazed by what has been happening this afternoon and evening.  There is absolutely 
no doubt in my mind that the devil could not do the work better, because the Government is doing it very well 
for him.  I do not believe for one minute that the people on the other side believe what they are saying.   

An opposition member interjected. 
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Mr McNEE:  The Attorney General might, but I doubt that he does either.  I am told that he runs the show, so we 
must give him some credit.  He and I know that this Bill is a huge danger to young people.  I would have thought 
that members would try to protect young people.  Members would no doubt remember when their sons and 
daughters were 16 years old.  They can probably remember how they lectured them about this and that when 
they got their drivers licence, about being careful and about not drinking.  I used to say to my young fellas, “I 
don’t care if you buy the taxi, I don’t want you to drive your car home; I don’t care what you do, I want you to 
contact me.”  I was concerned for their wellbeing.  

Mr Omodei interjected. 

Mr McNEE:  I would not blame the member for Warren-Blackwood as a responsible parent.  No matter how old 
they are, members are concerned about their children.  The Government is two-faced.  It wants everyone to drive 
at 50 kilometres an hour on the streets.  That is okay.  That will save predominantly children, elderly people and 
those who cannot cross the street quite as quickly as others.  There is nothing wrong with that if we are trying to 
protect people.  The Government has talked about discrimination at great length.  That is the greatest load of 
garbage I have ever heard.  Nobody has ever suggested to me that they want anybody who is a homosexual, 
lesbian or whatever discriminated against in that sense.  However, everybody has said to me that in no way 
should the age of consent be lowered to 16 years.  That is what concerns people.  If the Government does this, it 
will increase the catchment area.  That is what it is for.   

A government member interjected. 

Mr McNEE:  Of course it is!  It is absolute arrant nonsense for government members to say anything else!  I 
have never heard such garbage from that side!   

Several members interjected.  

The SPEAKER:  Members! 

Mr Johnson:  He is very consistent; is he not? 

Mr McNEE:  It is more than government members are.  They are inconsistent, because they simply do not follow 
through logically.  If people go to a business, ask the owner how much he wants for an item, get his price but 
then go to another business and get a price from that owner, they discriminate against the fellow they do not buy 
from. 

Ms Radisich:  That is market forces.  

Mr McNEE:  Market forces!  That is another form of discrimination that members do not like.  Yet they talk 
about discriminating against people!  That is rubbish! 

If the Government is really serious about getting this Bill through, as has been suggested many times, it should 
examine the non-controversial parts of the Bill and put them to the House.  I am sure they would be passed, 
because the non-controversial parts would get bipartisan support.  If the Government were honest, sincere and 
decent, it would put the rest of the Bill to the people; but, no, this Attorney General and his pack of hounds 
would not dare ask the people!  His committee of 15 was unbalanced.  Of course he would get the answer he got. 

Mr McGINTY:  This is a very important clause.  Obviously, members opposite see it as the focus of much of this 
debate.  That was recognised as such before the debate commenced.  We have been debating the clause now for 
two hours.  I will crystallise some of the issues that have been raised during the debate.  The member for 
Warren-Blackwood made the point that section 322A of the Criminal Code, which is the section we are debating, 
deals with essentially two things.  First, subsection (2) states that a male person who sexually penetrates a 
juvenile male is guilty of an offence and is liable to imprisonment for five years.  Secondly, subsection (3) 
provides that a male person who indecently deals with a juvenile male is guilty of a crime and is liable to 
imprisonment for four years.  That section deals with sexual penetration and also indecent dealings with a male 
aged between 16 and 21 years.   

A number of cases have been referred to during the debate.  Ten cases have gone forward and have been dealt 
with on indictment in the past five years.  I understand from the notes provided to me that five of those cases 
have resulted in convictions.  Of those five cases, three involved what has been described as an element of 
predatory behaviour.  One of those three convictions involving predatory behaviour stands on its own; in other 
words, it does not involve another quite serious crime.  I will give members an example.  In one case, a 54-year-
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old offender breached this section with a 16-year-old youth.  Included in the charges was a note saying that there 
was no consent.   

Mr Johnson:  Was that with a 16-year-old boy?   

Mr McGINTY:  Yes.  That means it was rape. 

Mr Johnson:  He was not the father or the grandfather?   

Mr McGINTY:  I do not know what the relationship was; my notes do not say what the relationship was. 

Mr Masters:  How long ago was that?   

Mr McGINTY:  That was in 1998.  All these cases occurred in the past five years.  One involved a situation of 
rape.  Most probably that meant there was also a separate charge of rape against the person and, in addition, a 
charge was laid under section 322.  That is one of the cases. 

Mr Johnson:  If the boy were under 21, it would automatically be rape.   

Mr McGINTY:  No; it would be a charge of unlawful sexual penetration of a male aged between 16 and 21 
years; it would be a section 322 charge.  The essence of rape is that there is no consent.  That was an element in 
that case.  Another case involving a 38-year-old offender and a 20-year-old youth also included an element of 
rape.  Each of those would have been separately charged and prosecuted, and obviously were separately 
convicted.   

Mr Johnson:  That would not have been a relationship. 

Mr McGINTY:  It may well have been; I do not know.  The third case, which stands on its own, involved a 30-
year-old.  It appears that an indecent dealing charge was laid against the person in respect of a 16-year-old.  This 
was in 1999.  The offender was fined $1 500 and is currently appealing the conviction entered against him.  In 
the past five years one case has involved predatory behaviour in which there was no associated criminality.  That 
puts it in context.   

Mr HYDE:  I would like to hear the Attorney General continue.  

Mr McGINTY:  This point relates to one of the issues raised by the member for Kingsley.  Page 149 of chapter 5 
of the May 1999 report of the Model Criminal Code Officers Committee is entitled “Sexual Offences Against the 
Person” and deals with the question of the similarity of age.  Members opposite say that there is some sympathy 
for the proposition that the treatment of people who are about the same age should be different from that of 
people with a vast discrepancy in ages.  The report makes this point in relation to similarity of age -  

In Victoria and the ACT, where the child is between 10 and 16 it is a defence that the accused was not 
more than two years older than the child.  

The age of consent in those places is 10 years, not 16 years, as we are proposing here.  

Mr Johnson:  Where is that? 

Mr McGINTY:  I am referring to the Australian Capital Territory and Victoria.  That is the case, provided the 
age difference is no more than two years. 

Mr Omodei:  The gay lobby must want it to be less than eight years. 

Mr McGINTY:  I will deal only with sensible interjections.  

That is the first point.  The report continues -   

In South Australia it is a defence to a charge of sexual intercourse with a person aged 16 that the 
accused is under 17, thus allowing for a one year age difference.  In Tasmania, where the child is 15 or 
over, it is a defence that the accused is not more than 5 years older.  

Interestingly, it then says -   

Where the child is aged 12-14, it is a defence that the accused is not more than 3 years older.   

In Tasmania, provided the offence relates to people about the same age - that is, the difference is not greater than 
three years - the age of consent starts at 12 years.  I wanted to inform members of that because it helps put into 
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context what we are talking about.  Members opposite have suggested that what we are proposing is extreme.  
Our proposal is that this defence can be utilised only when someone honestly believed on reasonable grounds 
that the child was over the age of 16 years and the age gap is no more than three years.  Members will realise 
from what I quoted that the other States are more extreme.  I make that point. 

Mr Omodei:  Maybe you should make that point to the public. 

Mr Johnson:  By lowering the age of consent to 16 years, a man of 40 years could have sex with a 16-year-old 
boy. 

Mr McGINTY:  The member keeps repeating the same thing.  It does not add any strength to his argument. 

Mr Johnson:  This clause will reduce the age of consent to 16 years.  We are not talking about going lower than 
16 years. 

Mr McGINTY:  Those are the provisions elsewhere in Australia.  The age of consent starts at 10 years in one 
State and one Territory, and at 12 years in Tasmania, where it is a complete defence if the two people are about 
the same age. 

Mr Masters:  That is not the same as the age of consent.  

Mr McGINTY:  Yes it is.  That is exactly what I am saying. 

Mr Masters:  That relates to the defence that can be used in those circumstances.  

Mr McGINTY:  In other words, someone cannot be found guilty. 

Mr Masters:  The difference -  

Mr McGINTY:  I am sorry; I have little time left. 

Mr Masters:  I will stand to give you another five minutes. 

Mr McGINTY:  There is no need.   

I wanted to make that point so that members clearly understand what are the provisions in the other States.   

Ms Sue Walker:  You could have done away with that mistaken belief by lowering the age of consent to 18 years 
and applying civil penalties for homosexual behaviour.  You would not have had that nebulous area.   

Mr McGINTY:  We have not done that. 

Ms Sue Walker:  Do you agree that such a move would have eliminated that nebulous area? 

Mr McGINTY:  No.  As I understand it, a large number of opposition members oppose any change. 

Ms Sue Walker:  I am asking for your view. 

Mr McGINTY:  The principle I want to achieve is for the same rule to apply regardless of the sexual orientation 
or gender of the offender or victim.  That could be achieved in a variety of ways.  I quoted from the report to 
show that we gave consideration to all those matters. 

Mr D’ORAZIO:  I would love to hear the Attorney General continue his most enlightened speech.  He is the 
most sensible speaker I have heard all evening.   

Several members interjected. 

Mr McGINTY:  I will be brief.  Hopefully this will bring some finality to the debate on this matter.  My point is 
simply that many different models could have been considered.  The arrangements in the other States were all 
considered, and the age of consent was generally taken into account.  We looked at the practice in other countries 
and the raw age of consent that applies in the other States.  The issue could have been approached in any of those 
different ways.  I know the member for Alfred Cove intends to move an amendment, which, as I understand it, 
does what the member for Nedlands has suggested, but in a constrained way.  The member for Alfred Cove’s 
suggestion is more restricted than that of the member for Kingsley, which was that a 10-year age restriction 
could apply to people aged 16 and 17 years, with a standard age of consent of 18 years.  That would shut out to 
16 and 17-year-olds people who are significantly older.  They are all possibilities.  I am sure we will deal with 
those at a later stage.  At the moment, we are talking about a clause that will repeal a provision that is directed 
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solely towards male homosexuals.  The provisions of section 321 will then pick up indecent dealings with and 
sexual penetration of all people under the age of 16 years.  

Mr BOARD:  The Attorney General had two extensions of time to clarify the position in regard to this clause.  I 
am sure he did not intend to mislead the House, but he did not say, and it needs to be put on the record, that 70 
per cent of the Australian community is subject to age of consent laws of 17 years and over - not 16 years.  The 
reality, like much of this legislation, is that this provision will take Western Australia beyond what has been 
accepted in other parts of Australia and, indeed, other parts of the world.  Our most populous State, New South 
Wales, debated this issue long and hard, and decided on 18 years.  The Attorney General did not put that on the 
record.  He did not put on the record that, after debate in both the State and federal Parliaments, the majority of 
the people in this country are subject to ages of consent beyond 16 years of age.  That is the case for many good 
reasons.  People outside politics object to this provision.  Our position is not about putting young males into 
difficult circumstances or penalising them and sending them to jail, nor is it about making them suffer as a result 
of their sexuality.  I reiterate that that is not what this is about.  Our position is about protecting young 16-year-
old males who may or may not - in many cases may not - be able to deal with all the circumstances that may be 
put to them as a result of their particular sexual choices.  Other States have recognised that, through long and 
arduous debates and reports that have been tabled in those State Parliaments.  They have dealt with those issues.  
Some have decided on the age of 18 and some on 17.  The Attorney General is right; the Australian Capital 
Territory and possibly Victoria have set the male age of consent at 16 years.  However, the reality is that the 
majority of Australian Parliaments have come down with an age above 16 years.  About 70 per cent of the 
Australian population -  
Mr Hyde:  The Australian Capital Territory and Victoria are both at 16 years.  They comprise many more people 
than New South Wales. 
Mr BOARD:  No, they do not.  New South Wales comprises 40 per cent of the Australian population.  What I 
am saying is that these are contentious issues that have been dealt with not just in Western Australia, but also by 
State and federal Parliaments elsewhere in Australia.  There has been long, arduous debate, many reports and a 
lot of information.  As a result, those Parliaments have come down on various sides of the argument.  The 
Opposition argues that Western Australia is not at the cutting edge of social reform in Australia or the world and 
that this provision is not acceptable to the Western Australian community at this point.  That is why we have 
argued during the course of today and over the past couple of sitting days that the Bill should be split.  The 
community is not ready for a male age of consent of 16 years.  The Government knows that.  It wants to take 
Western Australia another step above many of the other States of Australia.  Why does it want to do that?  What 
will be gained? 
Several members interjected. 
Mr BOARD:  There is no gain in that sense. 

Mr Whitely:  Are you arguing for equalisation at 18? 

Mr BOARD:  I could spend a great deal of time talking about whether the age of consent for heterosexual sex 
should be 16 years of age.  That could be argued long and hard.  Mistakes might have been made in the past, but 
the reality is that we are endeavouring to deal with a sensitive and difficult piece of legislation tonight, which 
will decide whether 16 years of age for male-to-male sex or for males taking part in heterosexual sex is an 
acceptable age.  What I am putting on the record, which is not what the Attorney General endeavoured to do, is 
that the majority of the Australian community has voted for it to be above 16 years of age.   

Mr McGinty:  Don’t suggest that I am misleading.  I have put that on the record numerous times. 

Mr BOARD:  That is not what the Attorney General said in the way he tried to explain it. 

Mr McGinty:  Don’t you dare suggest that I am misleading people. 

Mr BOARD:  I am not saying that the Attorney General intentionally did that; I just said that we were mistaken.  
I am not saying that the Attorney General intentionally did anything.  What he has endeavoured to do in 
answering his questions is to put forward a proposal to take Western Australia above what other States in 
Australia and the majority of the Australian community has decided.  That is the argument I am trying to get 
across. 

Mr McGinty:  Above some States and equal with three other jurisdictions. 
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Mr BOARD:  That includes only one major State.  The reality is that I do not believe, and I do not think the 
Attorney General believes in his heart, that the Western Australian community is ready for or appreciative of 
that.  He wants to take us to the cutting edge.  That is his intention with this legislation.  He wants to go beyond 
that, for whatever reasons that suit him or his community. 

Mr Hyde:  It is the same as Europe and Canada. 

Mr BOARD:  No.  The Opposition has tried to take a reasonable position throughout this debate.  We have tried 
to take a reasoned position and have accepted that many of the proposals within this omnibus legislation are 
overdue.  We recognise that.  If I were in government, I would have been very proud to be associated with many 
of the provisions of this legislation.  However, it is an entirely different proposal to take it to another level at 
which the community does not accept or is not ready for some parts.  That is what the Government is 
endeavouring to do.  It is not happy to go to that point; the Government wants to make history.  It wants to go 
down in history as a reforming Government. 

Mr Hyde:  It isn’t history; it’s ancient history. 

Mr BOARD:  No.  The Opposition is arguing on behalf of a majority of the Western Australian community, 
which is its role and right.  The job of the Opposition is to represent the people of Western Australia; the people 
who put us here.  Surveys show that the majority of Western Australians will not accept these provisions within 
the Bill.  The Government is saying that it will do it by stealth.  It will force it on the community, which will 
accept and tolerate it and eventually will come to grips with it.  The community may or may not do that, but the 
reality is that it is not happy with it and does not want it at this point.  That needs to be made clear.   

All government members know in the bottom of their hearts that they are going beyond community expectation 
and any mandate.  The Government is doing this for a minority interest group.  Good luck to them.  They can try 
to get what they want out of this legislation, but it does not mean that it is right for the Western Australian 
community.  That is what the Parliament is; we are here to represent the community of Western Australia.  We 
are here to represent all people.  We must take a balanced view.  Sometimes that balanced view does not give 
people everything they want, but it perhaps gives a majority of what they want.  The Opposition has agreed to 
the majority of the provisions in this legislation.  What it has not agreed to, and what it will not agree to, are 
those parts of the legislation that take it beyond what the community needs, wants and desires at this point.  The 
Government wants it for historical reasons, and it will be on the Government’s head. 

Mr TRENORDEN:  I am glad Mr Speaker referred to me as the member for Avon because the National Party 
has a free vote in this debate, so I am speaking as the member for Avon.  I will oppose this clause for the simple 
reason that it is overwhelmingly what my electorate wants me to do.  My responsibility is to act in the manner in 
which my electorate wants me to act.  I have not been totally through my records, but I do not think that a single 
person from my electorate has supported this position.  I have received a truckload of mail from people outside 
my electorate, but they are not my concern.  My concern is the people within the seat of Avon.  They are the 
people I represent.  The Attorney General reminded me during a speech he made earlier today of a famous day in 
1992, when the member for Pilbara said to the member for Moore, while the member for Girrawheen was 
pretending to be a sheep at about this spot in the House at about four o’clock in the morning -  

Ms Quirk:  The previous member. 

Mr TRENORDEN:  Sorry.  The member for Girrawheen vanished for one term.  The member for Moore was 
giving a passionate speech about the goods and services tax and the member for Pilbara asked him to go to his 
electorate, because he was the best person he had heard explain that position.  He said, “Please explain it to my 
electorate, because I need my vote to go up.”  I suggest to the Attorney General that it is the same in this case.  It 
is not my responsibility to explain this Bill to my electorate and I will not do it.  That is the Government’s 
responsibility.  However, my responsibility is to convey to this House the view of my electorate.  That is what I 
will do.  When the vote comes, I will oppose the Bill. 

Postponed clause put and a division taken with the following result -  
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Ayes (27) 

Mr Andrews Mr Hyde Mr McRae Mr Ripper 
Mr Bowler Mr Kobelke Mr Marlborough Mrs Roberts 
Mr Carpenter Mr Kucera Mrs Martin Mr Templeman 
Mr Dean Ms MacTiernan Mr Murray Mr Watson 
Mr D’Orazio Mr McGinty Mr O’Gorman Mr Whitely 
Dr Edwards Mr McGowan Mr Quigley Ms Quirk (Teller) 
Mr Hill Ms McHale Ms Radisich  

Noes (19) 

Mr Ainsworth Mrs Edwardes Mr Marshall Mr Trenorden 
Mr Barnett Mr Edwards Mr Masters Ms Sue Walker 
Mr Birney Mr Grylls Mr Omodei Dr Woollard 
Mr Board Mr Johnson Mr Pendal Mr Bradshaw (Teller) 
Mr Day Mr McNee Mr Sweetman  

            

Pairs 

 Ms Guise Mr Barron-Sullivan 
 Mr Brown Mrs Hodson-Thomas 
 Mr Logan Mr Waldron 
 Dr Gallop Mr House 

Independent Pair 

 Mr Graham Dr Constable 

Postponed clause thus passed.   

Postponed clause 39:  Section 329 amended - 
Mrs EDWARDES:  The Opposition supports the amendment.  Under this amendment, de facto partners can be 
charged with the offence of incest.  It will also ensure, although the Opposition does not agree, that the definition 
is the same as that in the Interpretation Act.  

Earlier, the member for Hillarys asked whether an offence under section 322 could be committed by an employer 
as a person in authority.  I found an unreported Supreme Court decision in the case of Ellis v the Crown of 1997.  
The decision refers specifically to a position of not just the employer but also the immediate supervisor.  The 
victim’s evidence was that the applicant was her immediate boss from whom she took orders.  If she had 
problems with her work she went to him.  She described him as her manager and immediate boss.  Although he 
could not fire her, he told her what to do on a daily basis.  She added that he monitored her performance and her 
movements.  The decision contains an interesting comment - 

It would appear that the mischief aimed at by s322 of the Code is the protection of young people, and, 
frequently, protection from themselves. 

Mr McGinty:  In that case the employer in the sense just described was found to be a person responsible for the 
care, supervision and authority of the young person. 

Mrs EDWARDES:  It clearly covered what is anticipated by section 322 of the Criminal Code. 

Postponed clause put and passed.  

Postponed clause 40:  Section 343 amended - 
Mrs EDWARDES:  This clause refers to a defence for child stealing and is amended to insert that a person is a 
parent under the Artificial Conception Act 1985.  Although the Opposition does not support the changes to the 
Artificial Conception Act, given that this is a consequential amendment, we support the amendment.  

Postponed clause put and passed. 
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Postponed clause 41:  Section 716 amended - 
Mrs EDWARDES:  This clause refers to women detained for immoral purposes.  It essentially provides for a 
warrant to search.  The amendment is a consequential amendment that seeks to delete reference to “father” or 
“mother” and to insert reference to “parent”.  It also includes “a parent” as defined under the Artificial 
Conception Act.  The Opposition supports the amendment on the basis it is consequential to those changes, even 
if we do not support the changes to the Artificial Conception Act.  

Postponed clause put and passed. 

Postponed clause 42 put and passed. 

Postponed clause 43:  Long title amended - 
Mrs EDWARDES:  This clause refers to the long title.  It is important to remind the House what the Equal 
Opportunity Act provides.  The long title will be amended to include sexual orientation, but we will deal with 
that amendment later.  The Equal Opportunity Act in this State promotes equality of opportunity in Western 
Australia and provides remedies with respect to discrimination on the grounds of sex, marital status, pregnancy, 
family responsibility or family status, race, religious or political conviction, impairment or age, or involving 
sexual or racial harassment.  Gay and lesbian people have the ability to seek recourse for discrimination under 
the Equal Opportunity Act.  It is important to remind members exactly what the Equal Opportunity Act provides.  

Postponed clause put and passed.   

Postponed clause 44 put and passed.   

Postponed clause 45: Section 4 amended - 
Mrs EDWARDES:  Clause 45 incorporates definition sections.  It incorporates the de facto partner, sexual 
orientation, where appropriate, and its new definition.  Proposed section 4(1) defines “sexual orientation” in 
relation to a person as - 

homosexuality, lesbianism or bisexuality and includes homosexuality, lesbianism or bisexuality 
imputed to the person; 

The Attorney General will also move an amendment to include heterosexuality, which should have always been 
included.   

A report by the commissioner for equal opportunity in 1994 recommended -  

That the term sexuality be used as the ground . . . to encompass heterosexuality, homosexuality, 
bisexuality and transsexuality. 

The Equal Opportunity Act has always been a neutral Act in terms of grounds.  If the Attorney General had 
moved the amendment without the further amendment that he wished to move, he would have been 
discriminating for the very first time under the Equal Opportunity Act. 

Mr McGinty:  And he would have gone down in history if he did that.  

Mrs EDWARDES:  Absolutely.  The Attorney General will have his name in lights in any event and would not 
have wanted to go down that path.  Accordingly, we will support the amendment to the amendment.  We were 
concerned that it would leave out heterosexuality because, as the Attorney General knows, there are also a few of 
us around.  

Mr McGINTY:  I move - 

Page 19, after line 3 - To insert the following - 

(5) Section 4(1) is amended in paragraph (e) of the definition of “services” by inserting 
after “government” in the first place where it occurs - 

(other than the assessment of an application for suitability for adoptive 
parenthood, or the placement of a child for adoption or with a view to the 
child’s adoption, under the Adoption Act 1994)  

The purpose of this amendment is to exclude from the purview of the Equal Opportunity Commission review an 
allegation of discrimination in those matters relating to the adoption of a child.  The decisions that are spelt out 
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in the amendment are the suitability for adoptive parenthood, or the placement of a child for adoption.  It is 
intended that those matters not be challenged before the Equal Opportunity Commission and this amendment 
places that matter beyond any doubt.  In the course of drafting this legislation, I received advice on this matter 
because it was always the Government’s intention to ensure that the interests of the child remain paramount.  If 
discriminatory action had been taken to give effect to that important principle, we did not want that to be 
challenged in the Equal Opportunity Commission.  The early advice we received was that those decisions could 
not be reviewed by the Equal Opportunity Commission.  However, to place it beyond doubt, and some people 
suggested a contrary view, we thought it desirable to include an express provision that the interests of the child 
are paramount and that the decision made to place someone on - if I can call it loosely - the waiting list, or to 
place a child with a parent or parents, should not be the subject of challenge on the basis of an allegation of 
breach of the Equal Opportunity Act.  That is the purpose of the amendment.  

Amendment put and passed. 
Mr McGINTY:  I move - 

Page 19, line 8 - To insert before “homosexuality” the following - 

heterosexuality, 

Page 19, line 9 - To insert  before “homosexuality” the following - 

heterosexuality, 

As the member for Kingsley has rightly expressed, it is now intended to include discrimination by gay and 
lesbian people against heterosexual people as a basis of discrimination in the Equal Opportunity Act.  As I 
indicated in the earlier parts of this debate, the decision not to include that in the original Bill was a resourcing 
question, and the Equal Opportunity Act is directed at substantial areas of discrimination, rather than what would 
hopefully be minor areas.  In this case, the view was put to me by a number of government backbenchers that 
discrimination by gay people against heterosexuals, with regard to employment for instance, ought to be 
included within the purview of the Equal Opportunity Act.  After giving that matter some consideration and 
appreciating that every other State, bar one, has the provision for discrimination against heterosexual people on 
the basis of their heterosexuality, it was also thought appropriate to include it in this Bill.  Although it was an 
afterthought, I am sure the member for Kingsley will agree that it is ultimately the correct one. 

Amendments put and passed. 
Mrs EDWARDES:  The Attorney General has moved an amendment about adoptions, and explained that 
adoption matters will not be within the purview of the Equal Opportunity Commission.  Has the Attorney 
General thought about the situation of in-vitro fertilisation, for instance?  It is a similar situation which involves 
the welfare and best interests of a child, who is likely to be born as a result of the procedure.  Should there be a 
similar amendment in this clause that states “other than the assessment by a licensee as to whether an in-vitro 
fertilisation procedure may be carried out giving consideration to the welfare and interests of any child likely to 
be born as a result of the procedure under the Human Reproductive Technology Act 1991.”?  It parallels the 
Attorney General’s amendment to exclude the assessment of adoption applications for the placement of children 
under the same provisions of the Equal Opportunity Act.  It would effectively allow a licensee to conclude that 
in a particular case, an IVF procedure should not be carried out because of concern for the welfare of a child 
likely to be born as a result of that procedure, without being at risk of being accused of discrimination if a 
woman happened to be of a particular sexual orientation or marital status.  There does not appear to be much of 
an argument to distinguish IVF from adoption in these instances.  Both instances would regard the welfare of the 
child as the paramount consideration.  I wonder whether the Attorney General has thought about it and if he 
would now like to consider that situation. 

Mr McGINTY:  The issue about adoption, which has been around for a long time, is that the interests and 
welfare of the child are the paramount considerations.  There was concern in Cabinet that that principle should 
not be departed from in any changes made with regard to adoption.  We appreciate the sensitivity of the question 
of adoption in the broader community.  We sought to ensure that safeguards were in place so that people could 
not, by access to the Equal Opportunity Commission, come in through the back door.  

Mrs Edwardes:  Can a licensee for an IVF procedure now refuse to carry out that procedure? 

Mr McGINTY:  I think the nod from the back of the Chamber was a “yes”.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 11 December 2001] 

 p6798e-6916a 
Mrs Cheryl Edwardes; Mr Colin Barnett; Mr Jim McGinty; Deputy Speaker; Mr Pendal; Mr Rob Johnson; Dr 
Janet Woollard; Mr Rod Sweetman; Mr John Hyde; Mr Arthur Marshall; Acting Speaker; Mr John Bradshaw; 
Mr Matt Birney; The Acting Speaker; Mr Bernie Masters; Mr John Quigley; Mr Jeremy Edwards; Ms Sheila 

McHale; Speaker; Mr Tony McRae; Ms Sue Walker; Mr Paul Omodei; Mr Bill McNee; Mr John D'Orazio; Mr 
Mike Board; Mr Max Trenorden; Mr Ross Ainsworth; Mr Alan Carpenter; Ms Dianne Guise; Mr Kucera; Mr 

Dan Barron-Sullivan; Mr Barron-sullivan; Mr John Kobelke; Mr Acting Speaker; Mr John Day; Mr Tony Dean 

 [55] 

Mrs Edwardes:  That would then indicate - picking up on the Attorney General’s parallel argument for adoption - 
that if a licensee were to refuse an IVF procedure and the woman happened to be of a specific sexual orientation, 
she might have a claim before the Equal Opportunity Commission.   

Mr McGINTY:  That is correct.   

Mrs Edwardes:  Is that what the Government wants?   

Mr McGINTY:  We did not want to exclude the jurisdiction of the Equal Opportunity Commission in relation to 
IVF matters, because, as the member for Kingsley will be aware, that is the basis of the case involving McBain 
and the State of Victoria, which is currently awaiting a decision in the High Court of Australia.  The issue of 
access to IVF for single women and the invalidity of the Victorian law which prohibited that access was made by 
raising that very issue in an equal opportunity commission application.  Because it is currently being litigated, 
we saw that as a somewhat different situation from that which deals with an existing child and in which the 
existing principle is so clear-cut; that is, that the paramount principle is the interest and welfare of the child.  We 
did not want to see that derogated from in any way at all.  The relinquishing mother might give full vent to every 
prejudice she has in her body by stating what she does and does not want.  Each statement could be highly 
discriminatory so it is appropriate to then give effect to those discriminatory views.  We did not want that then to 
be challenged.  The former minister for what was the portfolio of community development had considerable 
personal experience in these matters, and he was also keen to have that type of provision applied.  We did not 
think it would be appropriate to apply it outside this context, because if we are to proscribe discrimination it is 
appropriate to provide the means of enforcing that proscription.  We felt that adoption was such a sensitive issue 
that it should not be applied in that case.  It is open to argument that the same principle might be applied in other 
cases.  However, the case is not as compelling in other areas.   

Mrs Edwardes:  One of the questions I would like answered is the basis on which an IVF procedure is refused.  
Perhaps during the debate on that proposed section we can revisit whether it should be considered in parallel 
with adoption.   

Mr McGINTY:  At that stage the relevant adviser will be present in the Chamber.   

Postponed clause, as amended, put and passed.   

Postponed clause 46 put and passed.   

Postponed clause 47:  Section 29 replaced -  
Mrs EDWARDES:  Will the Attorney General explain this amendment?  It almost got my non-plain English 
award, but it might just be that I cannot understand it!   

Mr McGINTY:  I am delighted that so many members of the National Party are in the Chamber.  This is the 
farmers clause.  A provision was inserted into the Equal Opportunity Act to enable farmers to discriminate by 
stating that they wanted to employ a married couple as cooks, housekeepers and the like on the farm.  If a farmer 
were to put an advertisement in the paper seeking a married couple, if it were not for section 29 of the Equal 
Opportunity Act he would be discriminating on the basis of marital status  We have sought to prescribe in this 
legislation that people may state that they want a married couple, a de facto couple, or a same-sex couple.  When 
representing the views of their constituencies, the members for Avon and Moore commented that in the short 
term it is unlikely that an advertisement will be placed stating that only gay couples need apply.  Nonetheless, it 
is simply accepting the current exception to the general non-discriminatory rule that was designed to enable 
farmers to specify the people they wanted to employ as housekeepers or employees of that nature.  Proposed 
section 29 will read as follows -  

Nothing in Division 2 or 3 renders unlawful discrimination against a person on the ground of the 
person’s marital status in relation to a job which is one of 2 to be held by a married couple or partners in 
a de facto relationship.   

It simply continues in a way that is not readily intelligible.  I agree with the member for Kingsley that of all the 
clauses in the Bill, this clause would probably win the non-plain English award.   

Postponed clause put and passed.   

Postponed clause 48:  Section 34 amended and transitional provision -  



Extract from Hansard 
[ASSEMBLY - Tuesday, 11 December 2001] 

 p6798e-6916a 
Mrs Cheryl Edwardes; Mr Colin Barnett; Mr Jim McGinty; Deputy Speaker; Mr Pendal; Mr Rob Johnson; Dr 
Janet Woollard; Mr Rod Sweetman; Mr John Hyde; Mr Arthur Marshall; Acting Speaker; Mr John Bradshaw; 
Mr Matt Birney; The Acting Speaker; Mr Bernie Masters; Mr John Quigley; Mr Jeremy Edwards; Ms Sheila 

McHale; Speaker; Mr Tony McRae; Ms Sue Walker; Mr Paul Omodei; Mr Bill McNee; Mr John D'Orazio; Mr 
Mike Board; Mr Max Trenorden; Mr Ross Ainsworth; Mr Alan Carpenter; Ms Dianne Guise; Mr Kucera; Mr 

Dan Barron-Sullivan; Mr Barron-sullivan; Mr John Kobelke; Mr Acting Speaker; Mr John Day; Mr Tony Dean 

 [56] 

Mrs EDWARDES:  Clause 48 appears to be a simple amendment.  The clause notes state that this clause repeals 
section 34 which currently provides an exception for discrimination on the grounds of sex and marital status in 
the terms and conditions of superannuation.  Is that because we have already dealt with that section earlier 
tonight, because it extends an exception for discrimination based on actuarial or other data to marital status, and 
the amendment corresponds with existing provisions of the Sex Discrimination Act and provides a lead-in period 
of one year?  Will the Attorney General explain what it being achieved with this amendment?   

Mr McGINTY:  The current provision in the Equal Opportunity Act allows widespread discrimination in respect 
of superannuation and insurance.  This provision envisages that it would be repealed sometime in the future, 
because it provides that the discrimination will continue to have effect for 12 months from the date of that repeal.  
Essentially, we are saying that discrimination on the basis of superannuation and insurance should come to an 
end, and we are giving 12 months notice.  In essence, that is what the clause will achieve.   

Mrs Edwardes:  What has been the effect of the discrimination in terms of superannuation and other schemes?  
Previously we talked about marriage, religion, family responsibilities, sex, race, political conviction and the like, 
and there were exclusions in respect of those areas.   

Mr McGINTY:  Currently, a number of areas of discrimination exist.  A very good example of that is our own 
parliamentary superannuation scheme whereby benefits may be left to a married spouse but not to a same-sex 
spouse. 

Mrs Edwardes:  Has that been addressed in this legislation? 

Mr McGINTY:  That has been separately addressed.  Things like that are currently allowed in superannuation 
schemes because of this provision.  

Mrs Edwardes:  How does this affect the federal Government’s area of responsibility?  

Mr McGINTY:  As the member would appreciate, we cannot intervene in areas that are subject to federal 
legislation.  Increasingly, superannuation is regulated by federal legislation.  We had this debate when we 
debated the Family Court Amendment Bill 2001 whereby the federal Government introduced amendments to the 
Family Court of Australia Act to provide for the division of superannuation as part of a divorce settlement of a 
marriage.  We cannot do that for a de facto relationship because the Commonwealth has already exorcised our 
legislative power for superannuation.  We can make provision, as we have done, for it to be taken into account 
but not for it to be divided as does the Commonwealth legislation.  This legislation removes the right to allow 
discrimination.  Its interaction with the Commonwealth will obviously be circumscribed by the constitutional 
limitations that apply.  However, it will mean that we cannot call in aid the state law to justify discrimination 12 
months hence.  

Mrs EDWARDES:  Does that mean that the amendment we dealt with earlier dealing with the state 
superannuation Act is being addressed here but that it also deals with insurance, annuities and the like?  Is 12 
months an ample lead-in time when dealing with contractual arrangements?  Has advice been sought from the 
insurance industry about that?  

Mr McGINTY:  I am advised that consultation has occurred with superannuation providers, particularly the state 
superannuation providers, including the trustees of the parliamentary scheme and the Government Employees 
Superannuation Board.  They have indicated to us that they are happy to give effect to this new requirement.  
They do not consider that the 12 months phasing-out period is necessary, but it has been left in the legislation to 
provide for abundant caution.  Discussions have occurred with the superannuation industry.  I am told that there 
can still be requirements in policies that discriminate because of someone’s gender or marital status.  Certainly 
discrimination occurs because of people’s sexual orientation.  That type of discrimination will no longer be 
allowed.  

Postponed clause put and passed.  

Postponed clause 49:  Part IIB inserted - 

Mrs EDWARDES:  Clause 49 is the major part of the Bill that deals with discrimination on the grounds of 
sexual orientation.  It is an extensive clause that is 12 pages long.  As is my habit when dealing with such large 
clauses, I would like to deal with it page by page, if that is acceptable to the Attorney General, so that it can be 
dealt with in an orderly way.   
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The first proposed section deals with discrimination on the grounds of sexual orientation.  Proposed subclause 
(1) refers to a discriminator who discriminates against the aggrieved person on the ground of the sexual 
orientation less favourably than, in circumstances that are the same or not materially different, the discriminator 
would treat a person who is not of that sexual orientation.  The Bill provides that the basis of the discrimination 
is the sexual orientation of the aggrieved person on the grounds of a characteristic that appertains generally to 
persons of the sexual orientation of the aggrieved person; or a characteristic that is generally imputed to persons 
of the sexual orientation of the aggrieved person.   

Proposed subclause (2) deals with any relative or associate of the aggrieved person, and proposed subclause (3) 
deals with cases in which the aggrieved person is required to comply with a requirement or condition that would 
not have applied otherwise.  The Bill states -  

. . . a person . . . discriminates against another person . . . on the ground of the sexual orientation of the 
aggrieved person if the discriminator requires the aggrieved person to comply with a requirement or 
condition -  

(a) with which a substantially higher proportion of persons who are not of the sexual 
orientation of the aggrieved person comply or are able to comply;  

(b) which is not reasonable having regard to the circumstances of the case and;  

(c) with which the aggrieved person does not or is not able to comply.   

The discrimination as outlined is extensive and fulsome.  We support the proposed section.  

Mr McGINTY:  A template approach in the Equal Opportunity Act is followed in each ground of discrimination.  
Essentially, the same approach and tests are applied and similar verbiage is applied.  Whether the discrimination 
is on the basis of marital status or sexual orientation, the verbiage will be substantially the same.  There are some 
exceptions to the general rule - which we will refer to later because they have been left out - relating to sexual 
orientation that apply to other areas of discrimination.  This is very much the same wording that applies in the 
other grounds of discrimination.  

Mr BOARD:  I have a question for the Attorney General about the practical applications of adding this proposed 
section.  In the main, many of these issues deal with an employment situation; in particular, those seeking 
employment who may claim to be discriminated against because of their sexual orientation.  Is it a priority or is 
it mandatory for discrimination to be proved by those seeking employment; in other words, those who do not 
gain employment and claim they have been sexually discriminated against?  Would their sexual preferences be 
made public at the interview?  Is the employer fully aware of the person’s sexual orientation?  How is 
discrimination dealt with in those cases if the employer is not made aware of the person’s sexual orientation at 
that point?  

Mr McGINTY:  The onus is on the complainant - the person who is discriminated against - to establish that he 
has been discriminated against and that at least one of the grounds of discrimination was sexual orientation.  The 
onus is on people who have made the allegation of discrimination.  Therefore, they must establish, firstly, that 
they have been discriminated against; secondly, that they are of a particular sexual orientation; and, thirdly, that 
their sexual orientation was at least one of the reasons that they were treated unfavourably.  An employer who 
was unaware of a person’s sexual orientation could not discriminate against a person on that basis because that is 
an element of the offence.  

Mr BOARD:  I assume by that response that this case is no different from the normal cases for proving 
discrimination in that sense.  Do exactly the same principles apply?  

Mr McGinty:  Exactly the approach is taken to marital status and other grounds of discrimination.   

Mr BOARD:  That means there must be a third person involved in the interview process to be able to 
substantiate that discrimination occurred on those grounds. 

Mr McGinty:  Not necessarily; it is an evidentiary question.  If a witness is available to say that he heard 
someone say something, that is fine.  If there is no witness, people will need to rely on other evidence. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 11 December 2001] 

 p6798e-6916a 
Mrs Cheryl Edwardes; Mr Colin Barnett; Mr Jim McGinty; Deputy Speaker; Mr Pendal; Mr Rob Johnson; Dr 
Janet Woollard; Mr Rod Sweetman; Mr John Hyde; Mr Arthur Marshall; Acting Speaker; Mr John Bradshaw; 
Mr Matt Birney; The Acting Speaker; Mr Bernie Masters; Mr John Quigley; Mr Jeremy Edwards; Ms Sheila 

McHale; Speaker; Mr Tony McRae; Ms Sue Walker; Mr Paul Omodei; Mr Bill McNee; Mr John D'Orazio; Mr 
Mike Board; Mr Max Trenorden; Mr Ross Ainsworth; Mr Alan Carpenter; Ms Dianne Guise; Mr Kucera; Mr 

Dan Barron-Sullivan; Mr Barron-sullivan; Mr John Kobelke; Mr Acting Speaker; Mr John Day; Mr Tony Dean 

 [58] 

Mr BOARD:  I am not sure how the rest of the legislation applies to the workplace.  If someone claims 
discrimination, whether based on sexual preference or not, how is it proved between an employer and an 
employee? 

Mr McGINTY:  If a witness can give evidence that he heard someone say that he was not going to employ 
someone because that person was a poofter, it is an open-and-shut case. 

Mr Board:  What if there were no witnesses?  

Mr McGINTY:  If there were no witnesses, the test is on the balance of probabilities.  The Commissioner for 
Equal Opportunity would take into account the credibility of witnesses, as would a judge or magistrate.  He 
would decide who is more believable and he would take into account the circumstances surrounding the 
credibility or the substance of the discrimination.  Things may have been said or actions taken on other 
occasions.  A bundle of things can be adduced in evidence that it is more likely than not that someone was 
discriminated against.  It happens every day of the week.  If there are no witnesses to a murder, other material 
can be brought in to establish guilt beyond reasonable doubt. 

Mr BIRNEY:  Clause 49 deals with discrimination on the grounds of sexual orientation.  It seeks to make 
unlawful any action that would refuse an individual employment on the basis of his or her sexual orientation.  It 
seeks to make unlawful any action that would prevent an individual from gaining a promotion or transfer in the 
workplace and any action that would deny a person training opportunities in the workplace.  It also makes 
unlawful any action that would deny an individual membership of a club or organisation or access to any places 
that are generally considered to be public places.  It seeks to make unlawful any action that would deny an 
individual, on the basis of that individual’s sexuality, the use of a facility that would otherwise be considered to 
be a public facility.  I wholeheartedly support the clause. 

Mr McGinty:  My God, what has come over you? 

Mr BIRNEY:  That has been my position from the start.  I support this part of the legislation - let me clear that 
up.  The changes are long overdue.  It is well and truly time that the law reflected the attitude of people in a 
modern society.  That attitude seeks to make unlawful any action that would discriminate against a person under 
these circumstances on the basis of their sexuality.  I am pleased to place on the record that I wholeheartedly 
support clause 49.  I commend the Government for bringing the legislation before the House, as it is long 
overdue.  Having said that, it is fair to reflect on how members of the Government have tried to portray the 
position of the Opposition.  Government backbenchers use arguments that always go to the broad 
antidiscrimination argument against gay people.  Members on this side of the House had never had a problem 
with this part of the legislation.  We indicated that from the start.  The Opposition’s lead speaker, the member for 
Kingsley, and I have indicated that.  Our basic opposition to the legislation is not about homosexuals and 
homosexuality, it is about the rights of children.  It is about the right of a child to enjoy the influence of a male 
and a female parent during his or her formative years.  It is about not sending the wrong message to the 
community about what can be tolerated with the age of consent and homosexual sex.  The Attorney General will 
be pleased to know that the Opposition has never had a problem with clause 49.  I congratulate the Attorney 
General for bringing this part of the legislation to the House. 

Mr AINSWORTH:  I support this part of the Bill.  There is no reasonable or realistic argument that one can think 
of that suggests that this portion of the Bill should not be enacted.  No legitimate reason exists why any 
individual should be discriminated against on the basis of his or her sexuality.  People have been discriminated 
against in employment, housing loans and other things purely on the basis of their sexual orientation.  People 
involved in making such decisions have no right to know about other people’s sexual orientations.  I have 
received considerable lobbying about this issue.  Among all the letters and communication my electorate office 
has received, the only support received for the legislation has been from people outside my electorate.  Members 
can read into that what they will.  I received a letter from some ladies who were strongly opposed to every aspect 
of the legislation although they had no idea what it contained.  Because it dealt with homosexuals, they were 
against it.  I wrote a very polite letter to them.  I told them that, having not read the contents of the Bill, I was not 
in a position to comment on the various aspects of the legislation but it was likely to contain provisions to protect 
people from discrimination on the grounds of sexual orientation.  I told them that I would consider favourably 
such protection, depending on how it was worded in the legislation.  One would be silly to make a commitment 
on legislation without having read it.  I received no reply from the ladies.  I do not know whether they accepted 
my point of view or decided never to contact me again.  Either way, I do not really care. 
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Many concerns in my electorate are those highlighted earlier.  They are the age of consent, in-vitro fertilisation 
and general areas about which people feel a great deal of concern.  The member for Kalgoorlie correctly referred 
to the welfare of children and the need for, wherever possible, children to have both a male and a female parent.  
They need the good influence that parents of both genders can give them.  I acknowledge that there are situations 
in which the good influence is not there, even if a child has parents of both genders.  By and large, it is beneficial 
to a child to have that sort of upbringing.  If the welfare of a child is of paramount importance - I think it should 
be as they have no say in this - it should transcend any other rights that may be read into the legislation.  This 
clause deals with discrimination against people on the basis of sexuality in everyday activities of commerce and 
trade and membership of clubs.  The stopping of such discrimination through proper legislation is long overdue.  
People who choose to still discriminate in this way should have the full force of the law brought down on them.  
That aspect of the legislation is vitally important.  I have heard of grave cases of discrimination perpetrated 
against people based purely on their sexual orientation.  In general, sexual orientation should have nothing to do 
with activities in which people are trying to be involved.   

Mr TRENORDEN: Will the Attorney General explain what is meant by goods or services for the purposes of 
proposed section 35Y?  One would expect in-vitro fertilisation to be described as a service under part 11, which 
deals with human reproductive technology.  I am not trying to be smart; I am asking whether there is an 
ambiguity, because clauses 68 to 70 could be seen as referring to services under proposed section 35Y, which 
makes it unlawful to refuse to provide goods or services. 

Mr McGINTY:  The word “services” is defined in section 4 of the Equal Opportunity Act.  The relevant part 
reads -  

“services” includes - 

(a) services relating to banking, insurance and the provision of grants, loans, credit or 
finance; 

(b) services relating to entertainment, recreation or refreshment; 

(c) services relating to transport or travel; 

(d) services of the kind provided by members of any profession or trade; and 

(e) services of the kind provided by a government, a government or public authority or a 
local government body; 

A few minutes ago, an exclusion was inserted into this section in relation to adoption, in case there was a 
question about whether that was a service.   

Mr Trenorden:  Would not paragraph (d) include in-vitro fertilisation?  

Mr McGINTY:  Specifically, IVF has been determined to be a service for the purposes of the Equal Opportunity 
Act, so it would be covered by paragraph (d) - services of the kind provided by members of any profession or 
trade.  IVF is a service, and to discriminate in the provision of that service would offend the provisions of the 
Act, if that discrimination were on the basis of sexual orientation.  

Mr TRENORDEN:  I hate to muddy the waters, but those of us who wish to vote against the section dealing with 
IVF have some difficulty voting now in favour of clause 49.  I wish to support this clause, but I do not want to 
support the part of the Bill that refers to IVF.  That leaves me with a dilemma.  In all these pages of text, that is 
the only area I am concerned about .   

Mr BIRNEY:  This clause seeks to remove any discrimination in the workplace on the basis of an individual’s 
sexuality.  Effectively, an educational institution would be prohibited from discriminating against a potential 
employee on the grounds of that teacher’s sexuality.  It follows that a homosexual teacher would be required to 
be employed by a school as a teacher once this part of the legislation is in place.  I do not have a particular 
problem.  I do not agree with any form of discrimination in the workplace, and if that teacher is able to teach 
children as well as any other teacher, he should be given the job on the basis of merit rather than sexuality.  

An anomaly is that the Attorney General has announced that he intends to repeal section 24 of the Law Reform 
(Decriminalization of Sodomy) Act 1989.  That part of the legislation currently makes it unlawful to promote 
and encourage homosexuality in schools.  I have a concern, given that a homosexual teacher would be eligible 
for employment under the amended Act - as I said, I do not have a problem with that - that when section 24 is 
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removed, that homosexual teacher may then be able to promote and encourage his alternative lifestyle to the 
children in the school in which he works, without fear of recrimination.  That is well worth considering in the 
context of this debate and particularly in the context of clause 49, which removes discrimination on the basis of 
sexual orientation.  I am not sure how the Attorney General proposes to deal with a homosexual teacher who, in 
the classroom or outside it, seeks to promote and encourage his own homosexual alternative lifestyle to those 
children.  Once section 24 is repealed, he will not fear any retribution for his actions.  I know the Attorney 
General is talking about health education and same-sex education, but I am wondering how he proposes to deal 
with a homosexual teacher who, perhaps outside the normal class curriculum, talks to a young student and seeks 
to promote his alternative lifestyle to that student.   

Mr McGINTY:  In response to the point raised by the member for Kalgoorlie, if a teacher set about proselytising 
and promoting a particular lifestyle among school children, I imagine that could be grounds for dismissal.   

Mr Birney:  For what reason?  

Mr McGINTY:  I would think the Department of Education had certain guidelines about what is acceptable and 
what is not among teachers.  For instance, if a teacher were to openly advocate the smoking of marijuana, that 
would put that person -  

Mr Birney:  Smoking marijuana is illegal.  

Mr McGINTY:  All I am saying is that certain rules and guidelines can be put in place about what is acceptable 
and what is expected of teachers in their interaction with students.  There may be a guideline that says that illicit 
drug use cannot be promoted.  If someone promoted it, whether it is illegal or not, it would be a breach of the 
contract of employment, and grounds for dismissal.  If person was promoting something which was against the 
employment guidelines, it could give rise to that sanction.  I believe that if teachers openly campaigned for a 
particular issue amongst their own students when they were in that care-giving relationship, it would be a serious 
matter.  I do not see that the repeal of section 24 of the Law Reform (Decriminalization of Sodomy) Act 1989 
gives people an open licence to do whatever they like in their employment, or in a teacher-student relationship.  

Mr Birney:  Are you aware of any particular guideline that prevents a teacher from encouraging an alternative 
lifestyle?  If so, can you refer me to it?   

Mr McGINTY:  I am not the Minister for Education.  I am not an expert in that area, and I do not purport to have 
that knowledge.  I have asked the Minister for Education to be here for the part of the debate dealing with the 
repeal of the Law Reform (Decriminilization of Sodomy) Act to answer those sorts of questions. 

Mr Birney:  Are you not aware whether that guideline exists?   

Mr McGINTY:  No, I am not.  However, I know enough about industrial and employment law to know that if 
certain things are inimical to the role of a particular employee, it can be a misconduct to engage in that sort of 
activity.  I would have thought that this might be one of those cases.  I do not see that as being in any sense 
discriminatory.  Promoting a particular usage or behaviour among students could be regulated in that way.  
However, perhaps we can leave for later debate the issue of whether any protocols or procedures are currently in 
place in the Department of Education. 

Mr Birney:  If that guideline does not exist, will you undertake to ensure that guidelines of that nature are 
implemented?   

Mr McGINTY:  The repeal of the Law Reform (Decriminalization of Sodomy) Act, particularly that part that 
says that it is against public policy or unlawful to promote homosexuality in schools, is not designed to lead to a 
positive outcome in which homosexuality is positively promoted in that environment.  There are a whole series 
of lifestyles, and it is up to students to be what they are and to be presented with facts and information and not to 
have judgments made about them along the way.  The member was seeking a commitment, and that is one that 
should appropriately be sought from the Minister for Education when we deal with that part of the Bill.  I prefer 
to have the minister deal with that, because he is more conversant on a day-to-day basis with the arrangements 
that apply in the Department of Education.   

I turn now to the issue raised by the member for Avon.  We are not changing in any relevant respect the 
definition of “services” contained in this legislation. 
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Mrs EDWARDES:  Can we continue to hear the Attorney General’s remarks? 

Mr McGINTY:  There is no change in the definition of services.  In-vitro fertilisation services are included 
within the definition of “services” that is contained in the Bill.  What is new is the inclusion that the act of 
discriminating on the basis of sexual orientation is unlawful.  That means that it is unlawful to deny IVF 
treatment, which is a service, to someone because she is a lesbian.  That is the problem that the member has 
rightly addressed.  The only answer that I can give the member is that it is appropriate to vote against the IVF 
provisions.  I presume from what the member has said that that is essentially what he is foreshadowing.  He can 
do that or vote against these provisions, because the two are interrelated to the extent that the member has 
described.  I had seen the whole matter as a total package.  I had not done the analysis that the member has done 
in isolating the two components and drawing a link between them, so that IVF as a service would be available to 
lesbians because of this particular provision in relation to the Equal Opportunity Act.  We were going to 
positively legislate in the area of IVF to ensure that it would be available to all infertile women, which would 
have included infertile lesbians.  I had seen that as the end result.  There are two ways - this is the member’s 
point - that people can arrive at that end result.  I can offer the member no more joy than to say that he should 
vote against that provision.   

Mr TRENORDEN:  I stand here as the voice of reason.  I have not been involved in this debate to any degree, 
because I do not feel inclined.  It would be good to see this Chamber agree on one provision of this Bill before it 
passes on.  I am a realist, like the Attorney General.  When we get to part 11 the Government will win and the 
Bill will be passed.  I would like the comfort, as other people have described today, of supporting this clause 
unambiguously, because it is correct.  The Government will win the day.  I would like to say that I stand with the 
Attorney General on the antidiscrimination aspect, but, on part 11, the Government will win the day and I will 
vote against it.  Let there be one time in this hard-fought debate that the whole House - I cannot speak for every 
member here but I have not heard any member speak against it - can agree on one very important aspect of the 
Bill; that is the antidiscrimination aspect.  I hope that can be accommodated.  It will not do the Government or I 
any good, but it will benefit the Parliament.   

Mr JOHNSON:  I am sure the Attorney General is delighted to know that many of my colleagues on this side of 
the House and I agree that there should not be any discrimination against people who are gay or lesbian in the 
workplace, job opportunities, housing, pension funds and inheritance.  If gay or lesbian people want to leave all 
their worldly goods to others, whatever sex they are, rather than to a family member, that is their business.  They 
can do with their worldly goods what they will.  Similarly, they should have every right to housing and the 
ability to rent property in the same way as any other individual.  I said in a previous debate that when I had some 
rental property in the United Kingdom, before I came here, I rented a property to two gay men.  They were the 
best tenants I ever had.  They kept the place cleaner than any tenant I ever had in that house.  On another 
occasion, I rented a property to two single mothers.  I do not believe they were lesbians; I think they had decided 
to share the costs.  They kept the place in a dreadful condition, and it had to be redecorated when they moved 
out.   

In the workplace, one of the best secretaries I ever had was when I was the mayor of a London borough, and the 
mayor’s secretary was a gay man.  He was fantastic in the job that he did.  He did not bring his sexuality into the 
job he was doing.  He was a fantastic, conscientious worker.  He was liked by everybody because he did his job 
well and got on with everybody.  He was probably one of the best secretaries that anybody could have, because 
he was very good at his job.  That is my experience.  Some members opposite do not want us to bring our 
personal experiences into this Chamber, but I think we should because it helps the debate.  It is totally wrong for 
anybody to be discriminated against in the workplace because they are of a particular sexual orientation.   

I have been a businessman for many years, and I have employed many people.  It mattered not one jot to me 
whether somebody was gay, lesbian or heterosexual, so long as he or she was prepared to do the work that was 
offered in an honest and diligent way.  That is all any employer should be interested in.  What an employee does 
outside the work force is not a concern of an employer.   

I will pick up on a couple of points that have been made.  One was by the member for Kalgoorlie and the other 
was by the member for Avon.  The member for Kalgoorlie was concerned about the danger that this clause 
would enable a teacher to promote or advise about homosexuality at his instigation and not at the request of a 
student.  The Attorney General said that he would not agree with the promotion of homosexuality in schools.  
However, if he does not agree with it, why is he repealing that section of the Act?  If he does not approve of it 
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and does not want it to happen, there is no need to repeal the section of the Act under which it is unlawful to 
promote homosexuality in schools.  I would like to hear more on that point.  The member for Avon had some 
concerns about in-vitro fertilisation under the goods and services part of this clause.  I have been advised by my 
colleague and friend the member for Kingsley that that will be dealt with in another section of the Bill.  I would 
like to hear more comments from the Attorney General on both those areas. 

Mr SWEETMAN:  I am sure that the Attorney General has gathered from the things various members have said 
on clause 49 that we might have arrived at the 86 per cent support reflected in the survey.  People are generally 
in touch with and tolerant of the decriminalisation and antidiscrimination aspects of this Bill.  They do not want 
to see these people persecuted, victimised or discriminated against.   

I want to paint a couple of pictures.  I will use discrimination by a third party as an example.  It might involve a 
building contractor, a plumber or a fast-food outlet.  The scenarios will be slightly different.  In his second 
reading speech, the Attorney General said -  

In all anti-discrimination law and in relation to specific grounds of unlawful discrimination, reference is 
made to the various characteristics that are assumed to constitute or be part of the distinct qualities of a 
minority group.  Thus, people who share that attribute may be presumed to belong to that group, 
irrespective of whether or not this is true, and such belonging operates frequently to their detriment. 

The case against discrimination is clear.  I will begin with a fast-food outlet.  Someone who applies for a job may 
not have displayed those particular qualities or attributes.  In the event that the person is given the job and his 
sexuality later becomes obvious or there are rumours, whispers or innuendo and business drops off, what is the 
employer of that person supposed to do?  He can isolate the drop in his patronage to a particular employee.  He 
did not show any bias at the time that he employed that person, even if he knew he was gay.  What does the 
employer do?  Who will front the commission to try to defend his position?   

A builder or plumber might be involved in a renovation on someone’s house and display these qualities, which 
might be offensive.  That might be covered under the exception provisions within another area of this legislation.  
The employer might not be able to redeploy that employee to another task on another site.  He might have to lay 
off that person.  What would happen to him?  This legislation contains some real difficulties.  

Mr McGINTY:  I have received advice from the officer from the Equal Opportunity Commission.  The simple 
answer is that if an employer is dismissing, transferring or dealing with an employee because of a drop-off of 
trade, that is not discriminatory.  If, however, an employer’s action is based on the employee’s characteristics - 
that is, the sexual orientation of the person - that is discriminatory.  That is the distinction.  Therefore, if an 
employer is dealing with the problem of his trade dropping off, and he would have applied the same rule if trade 
had dropped off on account of someone who never washed or came in with long hair and an earring or whatever, 
that is not discriminatory and is not caught by the Equal Opportunity Act.  If the employer’s reason for acting is 
in part related to the sexual orientation or the characteristics of the employee, that will be caught by the Act.  
That is the distinction that is made.  In the first case, it would not be discriminatory.  In the second case, if it was 
based upon the person’s sexual orientation, it would be. 

Mr Sweetman:  Let us say that is the reason trade drops off.  The employer could say that there are grounds to 
dismiss that person because trade has dropped off.  However, that person was not the last on.  Two or three 
people may have been put on immediately after him - maybe a day or a week after.  Normally, it is last on, first 
off in those situations.  Otherwise, if someone leapfrogs up the queue because he is a better worker but is not the 
last one employed, the person with longer service who is dismissed could take a case to the commissioner.” 

Mr McGINTY:  It comes back to the distinction I made at the outset.  There is no rule that states last on, first off.  
That is generally understood and sometimes applied.  However, if the reason for the fall-off of trade can be 
associated with the performance or even the characteristics of an employee, that is justification for acting in 
respect of that employee, provided the same test was applied to other employees and was not applied against 
only this employee because he is gay, for instance.  That is the test applied.  This does not impose any limitation 
on an employer’s right to manage his business, to employ people and allocate tasks as he sees fit.  All those 
aspects apply in any event.  The question that would have to be posed is whether this person is being dismissed 
or dealt with to his detriment because he is gay.  If the answer is yes, the employer is discriminating.  If the 
person is being dealt with in this way because of a downturn in business that that person has caused, that is not 
discriminatory. 
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Mrs EDWARDES:  I refer the Attorney General to the division headed “Discrimination in work” on page 22, 
and to proposed new section 35P.  Under proposed section 35P(2)(c), it is unlawful for an employer to 
discriminate against an employee on the ground of the employee’s sexual orientation by dismissing the 
employee.  Where does Father Watt fit under this provision, with the addition of heterosexuality to the definition 
of sexual orientation?  Does he have an action under the Equal Opportunity Act as a result of being dismissed by 
Edith Cowan University because of his views on sexual orientation; or does the Government propose at some 
time to introduce further legislation dealing with antivilification?  The reverse could occur.  Perhaps in Father 
Watt’s case it is clear that the discrimination was as a result of his signing an advertisement that contained his 
views.  The Advertising Standards Bureau has also criticised the Australian Family Association for the content 
of its advertisements.  Over the past few days during this debate a lack of respect and tolerance has been shown 
of other people’s ideas and how they have expressed them.  The Opposition is concerned that antidiscrimination 
legislation on the basis of sexual orientation will result in discrimination or a level of intolerance of a reverse 
nature.  They are three examples, but I point specifically to Father Watt. 

Mr SWEETMAN:  I refer to a service provider going to a house where the residents know the person is gay or 
homosexual.  He may be delivering a fridge, carrying out repairs to plumbing or adding some extensions to the 
house.  Will the exception provisions cover the residents if they said that they did not want that homosexual 
person on their property?  The residents may have nothing personal against the delivery person, but they may 
know his sexual orientation and not be comfortable with it; they may have children at home while no-one else is 
in the house.  They may not have a religious belief that is covered by the exception provisions. 

Mr McGinty:  No exception would cover that; that would be discriminatory behaviour. 

Mr SWEETMAN:  I live in the country, where there is a high ethnic and Aboriginal population, particularly in 
my home town.  I refer to equal opportunity and the discriminatory aspects of the law.  Generally ethnic people 
do not have problems in that regard.  I do not think they regularly rush off to the Equal Opportunity Commission 
claiming discrimination, even though the most prevalent form of discrimination I see is directed towards 
migrants by other migrants.  The worst offenders are people who have been here for 30 or 40 years, such as the 
Italians, the Greeks and the Yugoslavs, who have an almost pathological hatred of Vietnamese people.  
However, the Vietnamese people cop it sweet.  Quite often they work for other Australians of ethnic origin.  

Much has been written about racism in the past week or so.  Community debate should not be stifled on issues 
such as discrimination and racism or anything else under the headings of equal opportunity and discrimination.  
The most recent report said that Aboriginal people are still being discriminated against and victimised and are 
under surveillance more than other people when they do their shopping.  Previous reports have said that 
Aboriginal people are more likely to be imprisoned than non-Aboriginal people.  That is fine, and I respect 
people’s right to say that.  However, the moment I say that Aboriginal people may be 20 times more likely to 
offend I do not get far because I am howled down as being racist and rednecked in my view.  When I persist and 
try to argue through the various issues, all of a sudden other things are dragged into the argument, such as that it 
is all due to lack of opportunity.  We need to ensure that we do not end up with what is colloquially known as 
positive discrimination.  That has already been referred to in this debate.  Positive discrimination is 
discrimination of another kind.  We need to ensure that although we may have the best of intentions in trying to 
put antidiscrimination provisions into an Act, it does not ultimately become counterproductive.   

Mr McGINTY:  The long title of the Act lays out certain grounds on which it is unlawful to discriminate; 
namely, sex; marital status; pregnancy; family responsibilities or family status; race; religious or political 
conviction; impairment or age; or sexual or racial harassment.  This amendment will add sexual orientation.  
Once we have established that area of discrimination, we will apply the scheme of the Act to particular areas.  
The first area is work, and it deals with discrimination against commission agents, contract workers, partnerships 
and the like.  It then deals with discrimination in education, goods and services, accommodation and clubs; and 
exemptions are provided.  That is the general scheme of the Act.   

I have discussed the matter of Father Watt with the Deputy Vice-Chancellor of Edith Cowan University and have 
informed her of my opinion, and I have also given expression to it in the House.  It seems to me, taking at face 
value what we have read in the newspaper and what we understand about this matter, that to have acted on that 
reason as either the sole or one of the motivating reasons for his dismissal was a bad error of judgment on the 
part of the university, and it might also be a breach of the Equal Opportunity Act.   
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Mrs Edwardes:  Where in the Act is that dealt with? 

Mr McGINTY:  Section 53 of the Act makes it unlawful to discriminate on the grounds of religious or political 
conviction.  It is clear that Father Watt had action taken against him because of his involvement in a religious or 
political matter; and it depends on whether we regard it as one of those two, but I suspect it was one or the other, 
or both.  

Mrs Edwardes:  Would it fit under sexual orientation on the basis that he was a heterosexual?  Would it apply if 
he was running a gay club? 

Mr McGINTY:  I do not know whether Father Watt is heterosexual or gay - I assume he is one of those two - but 
there is no suggestion that the action that was taken against him was because of his sexual orientation.  As best I 
can read it, the action was taken because of what he had done in furthering his religious or political convictions.  
He was sacked from Edith Cowan University - and I use that word in a qualified way, because he was not in a 
paid relationship with the university, as I understand it -   

Mrs Edwardes:  That would not matter, though. 

Mr McGINTY:  No.  He appears to have been a contract worker, and I do not know that payment is necessarily 
an important part of that.  He was placed there by the Catholic archdiocese to offer a service, so it was a contract 
for services, I suspect.  Without knowing all the facts, I am working on the broad popular understanding of the 
issue.  I would have thought there was every basis to go to the Equal Opportunity Commission and allege 
discrimination in that case.  Edith Cowan University says that Father Watt was dismissed because of a range of 
other factors that the father had been involved in, and the petition was the straw that broke the camel’s back.  
That last statement would convict the university because one of the motivating factors to terminate Father Watt’s 
contract at the university was his religious or political convictions.  It seems that that is a way in which this 
matter could be investigated and resolved, particularly given that according to newspaper reports at least, there is 
still a stand-off between the university and the Catholic archbishop.  

Mrs EDWARDES:  Like the Attorney General, I find it amazing that it has got to this point.  I will refer to the 
scoutmaster.  In a number of instances charges have been laid against scoutmasters, who have then been 
convicted.  Local clubs are concerned about how they would deal with that issue.  Given the changes to the 
Equal Opportunity Act, being a scoutmaster is not paid work; therefore, I am not sure whether it fits into the Bill 
under work discrimination.  Nor does it fit under the club or membership provisions.  I wonder whether there is 
any opportunity for scout clubs that are not incorporated and therefore are excluded against a claim for equal 
opportunity.  While the Attorney General is looking for that - 

Mr McGinty:  There is a simple answer to that question.  If that scoutmaster’s contract or appointment were 
terminated, it would be on the basis of criminal behaviour, not of sexual orientation.  

Mrs EDWARDES:  I am referring to a case in which a scout club was not willing to appoint a person because of 
his sexual orientation.  The club might have had a previous scoutmaster who had been convicted or its members 
might have read about a scoutmaster who had been convicted and were not prepared to take the chance of 
appointing a gay scoutmaster.  I am considering the matter from that aspect.  

Mr McGinty:  That is the very discrimination this Bill aims to prevent.  It would be unlawful to refuse to employ 
someone as a scoutmaster on the basis of his sexual orientation.  

Mrs EDWARDES:  For partnerships of six or more in a small business, the Bill provides that it would be 
discriminatory to not employ someone on the basis of a person’s sexual orientation.  Are small businesses and 
family businesses covered by a similar provision?  The Bill provides that it is unlawful for partnerships of six or 
more persons to discriminate against employing a person on the grounds of sexual orientation.  Under the Equal 
Opportunity Act, no action can be taken against a partnership of fewer than six people if it discriminates.  Are 
family and/or small businesses of fewer than six persons covered in the same way in the Act?  

Mr McGINTY:  If it is a partnership of fewer than six people, it is not covered under the Equal Opportunity Act.  
However, a range of corporate arrangements can be put in place for small businesses other than partnerships.  
The provision that requires six or more partners is applicable only to partnerships.  If a different corporate 
structure is set up, that partnership provision will be of no avail. 

Mrs Edwardes:  Why are you discriminating against them?  
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Mr McGINTY:  I will cause more joy or pain for Edith Cowan University.  Section 160 of the Equal Opportunity 
Act is very brief and states - 

Liability of persons involved in unlawful acts   
A person who causes, instructs, induces, aids, or permits another person to do an act that is unlawful 
under this Act shall for the purposes of this Act be taken also to have done the act.  

The vice-chancellor and a few others at Edith Cowan University may do well to get some advice on their 
liability. 

Mrs EDWARDES:  I bring to the attention of the Attorney the exceptions provided in this proposed section, but 
also what general exceptions may be provided for under this legislation.  Proposed section 35P obviously 
contains an exception on the basis of a person’s sexual orientation in connection with employment to perform 
domestic duties.  That is picked up in the following proposed section dealing with discrimination against contract 
workers.  It is interesting that the contractual services referred to by the member for Ningaloo are not covered.  If 
my interpretation is correct, discrimination will not be unlawful if the person performs domestic duties, such as 
washing and ironing and all the rest of it, on the premises on which the employer resides. 

I am trying to pick up the exceptions provided under this section of the legislation.  Proposed section 35Z 
contains exceptions for the provision of accommodation in premises in which the person providing the 
accommodation or a near relative resides.  It refers to accommodation provided by a religious body, 
accommodation provided for no more than three persons, or accommodation provided by a charitable or other 
voluntary body solely for persons of a particular sexual orientation.  Will the Attorney explain the meaning of 
“other voluntary body solely for persons of a particular sexual orientation”, on page 30 in proposed section 
35Z(3)(c)? 

Mr McGINTY:  The issue to which the member refers is the reason for further amendments to this proposed 
section on the Notice Paper.  I point to the three paragraphs the Government proposes to delete, which would 
otherwise be the standard that would apply in each section.  Paragraph (c) will be deleted. 

Mrs Edwardes:  That is against the commissioner’s recommendation in 1994. 

Mr McGINTY:  I will show the member the other two first, and we will come back to that.  On page 31, 
proposed subsections (3) and (4) will also be deleted.  We had given thought to the extent that an exception 
should be allowed for accommodation and clubs.  These two amendments are basically designed as something 
akin to affirmative action proposals, or to cases in which a particular need is demonstrated.  If, for instance, a 
gay support group was providing accommodation for distressed gay people, then I see no problem with allowing 
that as an exception under the Act.  The problem with then including heterosexuals in the definition of “sexual 
orientation” is that it would have then been permissible for any organisation to not accept homosexual people.  
That would have been an exception in terms of accommodation or clubs.  When we included heterosexuality to 
avoid this whole provision becoming a nonsense, it became necessary to depart from the standard prescription of 
an exception under the Equal Opportunity Act for accommodation and, subsequently, clubs. 

We did not want The Western Australian Club or The Weld Club to say that they would not allow homosexuals 
to be members.  Once one includes sexual orientation and allows exemptions in those areas discrimination and 
exclusions could occur.  That was obviously not the Government’s intention.  As long as the definition of sexual 
orientation does not include heterosexuality, it does not present a problem.  That is why we have an amendment 
on those issues. 

Mrs EDWARDES:  I appreciate the foreshadowed amendments.  I was going to raise that issue next.  In 1994, 
the Commissioner for Equal Opportunity’s recommendation 9 was that discrimination on the grounds of 
sexuality in accommodation be unlawful except for exemptions as listed in section 21(3) of the Equal 
Opportunity Act.  That section deals with discrimination in accommodation on the basis of sex, marital status or 
pregnancy.  An exemption is accommodation provided by a charitable or voluntary organisation solely for 
persons of one sex or for persons of a particular marital status.  The commissioner recommended that an 
exemption be provided for accommodation in private households, accommodation provided by religious bodies 
and accommodation provided by a charitable or other voluntary body.  She referred specifically to section 21(3). 
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Mr McGINTY:  We decided to not follow the recommendations of the Commissioner for Equal Opportunity’s 
1994 report.  We believe that once heterosexuality is included in the definition of sexual orientation, the capacity 
to discriminate against gay and lesbian people in a truly discriminate way is negated.  What we have inserted 
here is based on current advice in consultation with the Equal Opportunity Commission.  It is true to say that its 
view has evolved since 1994.  What is now contained in the Bill reflects contemporary thinking. 

Mr SWEETMAN:  Why were changes to other Acts not considered in relation to discrimination?  Some of these 
issues could more easily have been dealt with.  The ministerial committee’s report highlights an example from 
the Department of Housing in New South Wales.  A tenant suffered abuse from another tenant.  I am not sure 
why it was used as an example.  It may well be that it is the most recent example they have had although it goes 
back to 1994.  The tenant being abused could have lodged a complaint with the housing commission against the 
other tenant.  This sort of thing happens quite often in towns in my electorate.  If a person is reputedly abused, no 
matter what sort of abuse it is, the Department of Housing and Works tries to follow natural justice.  If that fails, 
it moves to a breach notice.  That is followed up by another breach notice.  If it chooses, it can move to evict.  
This is the cases in which we must differentiate between discrimination, whether it is for sexual discrimination 
and certain acts or because of colour and race.  We seem to have double standards.  I am concerned that the 
antidiscrimination provisions of the Bill will foster the idea of not differentiating between issues that are perhaps 
genuine discrimination and those that relate to conduct or acts.  I believe that we must draw the line somewhere. 

Mr McGINTY:  The specific issue the member has raised of a claim of discrimination on the basis of race in 
respect of Homeswest housing is, I am told, one of the most common complaints made to the Equal Opportunity 
Commission.  The Equal Opportunity Act regulates such circumstances, not the Housing Act or the Homeswest 
rules or procedure which may apply in other circumstances.  Some very high profile cases have been brought 
under the Equal Opportunity Act.  Aboriginal tenants have gone to the Equal Opportunity Commission when 
their tenancy has been terminated, to argue that the basis of the termination was their race.  Sometimes the 
complaints are resolved internally in Homeswest and do not go on as a formal complaint to the Equal 
Opportunity Commission.  This provision adds another ground of discrimination to the eight or so grounds that 
currently exist.  It is adding sexual orientation, to provide that if someone is unable to get satisfaction dealing 
immediately with the service provider, employer or whomever, the complaint can be taken to the body that deals 
with all these matters; namely, the Equal Opportunity Commission. 

Mr Sweetman:  I have spent nearly five years as the local member.  I had one complaint in which I was relieved 
to find out that the people were white tenants.  We sorted out the problem really quickly, because they had 
nowhere to go.  We went through the breach process, and by the time we got to the second breach the behaviour 
was modified.  It is amazing how well the system works.  However, I would be embarrassed to say how many 
situations have occurred in which Homeswest knows that it must deal with issues in a completely different way, 
because the case will ultimately end up in court as a major dispute.  It has happened on many occasions, and 
Homeswest lost every case.  The only way Homeswest and I could buy ourselves out of the problem was to 
transfer the tenants somewhere else so that their neighbourhood got a holiday.  That is a result of discrimination 
in reverse.  It is not fair that a neighbourhood suffer daily abuse from particular tenants.  We are powerless to do 
anything about it, while they can go and get comfort from the Housing Commission, which I would love to do 
something about, and we can end up in court.  The issue is not about race but about certain acts that people find 
offensive.  Colour has nothing to do with the argument. 

Mr McGINTY:  The only thing I can say in response to that is that if a person’s race or colour is a component in 
the decision making, that brings it within the ambit of the Equal Opportunity Commission.  I was the state 
Minister for Housing for a couple of years, so I am acutely aware of the results of disruptive behaviour in the 
local community, having dealt with it in Carnarvon and every other part of the State.  I am also acutely aware of 
its impact on other citizens and their right to the quiet enjoyment of their properties.  It is important that race not 
be an element of such a complaint.  I understand the point that the member is raising. 

Mr McNEE:  I heard some of the Attorney General’s comments on Father Watt. I understand Father Watt did 
nothing more than put his signature to an advertisement which, in the defence of marriage and families, 
expressed the view that no formal recognition should be given to same-sex relationships.  I understand that was 
the statement, and one with which many people in this State would agree.  Like the Attorney General, I do not 
want to see discrimination against minorities, but I do not want to see discrimination working in the opposite 
way.  Edith Cowan University has infringed the right of freedom of speech and has most certainly acted very 
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badly in terminating Father Watt’s appointment.  I understand there was no dialogue at all.  I support the 
Attorney General in what he is trying to achieve.  I do not want to see discrimination, but it cannot be allowed to 
work the other way.  That would be a very dangerous thing, and that is why I am reluctant to support this 
legislation.  Once the Government starts to create legislation, it becomes a matter of opinion - this lawyer’s 
opinion, then that lawyer’s opinion, and finally the judge’s opinion.  I am concerned about that, and I am 
concerned about the way that university handled that man for merely expressing a view that many people 
support.  

Mr TRENORDEN:  I return to the issue of proposed section 35Y.  I will be voting in favour of this clause, but I 
am concerned that I am being duplicitous in the process.  I am aware that, when this comes to a vote, its is 
contrary to part 11 of the Bill, but as the Attorney General will not give me any leeway on the process I have no 
option but to do that.  

Mr McGinty:  I suggest that there is technically a way around it for the member for Avon, and that is, when the 
House considers the section dealing with IVF, to insert an amendment which deems that not to be a service for 
the purposes of this Act.  That would cut that off dead.  

Mr TRENORDEN:  That is a way around it, but the Government will win the vote, and all I would do is extend 
the time of the House in considering this Bill.  I would prefer to do it this way, even though I am arguing against 
myself at this moment, but at least I have put on the record that I do not want to vote against the 
antidiscrimination process, so I will vote for this clause, but I do so with the knowledge that I have this question 
about services.  I do not want to take the time of the House.  

Mrs EDWARDES:  I should raise only one matter at a time.  One matter that the Attorney General did not get 
around to answering, because the House was so carried away with Father Watt’s situation, was the other 
exceptions in the Act which would also apply to this part.  As I understand it, there are general exceptions in the 
Act.  Could the Attorney General confirm which of those exceptions also applies to this part, under that part of 
the Equal Opportunity Act dealing with sexual orientation?  

Mr McGINTY:  Section 69 of the Act explains the general exceptions to the Act.  They cover acts done under 
statutory authority, charities, voluntary bodies, religious bodies, educational institutions established for religious 
purposes, and establishments providing housing and accommodation for the aged.  These are the general 
exceptions provided under the Act.  Each of those exemptions applies to this area of discrimination on the 
grounds of sexuality or sexual orientation.  The only areas in which the Government has departed from the 
general schema of the Act is in relation to clubs and accommodation, which are the two amendments I have 
standing in my name.   

Mrs EDWARDES:  I thank the Attorney General for that answer.  One last question I have on this clause refers 
to proposed section 35ZD.  Could the Attorney General outline what is meant by that amendment?  

Mr McGINTY:  Proposed section 35ZD is the affirmative action provision which authorises special provisions 
designed to achieve equality for the group that might be discriminated against.  A simple example might be the 
Women Lawyers Association of New South Wales. 

Mrs Edwardes:  That does not have a sexual orientation, just a gender orientation. 

Mr McGINTY:  I am told that it is not covered because it is a voluntary association.  However, I am referring to 
the sort of group that promotes the interests of a minority or a group that does not otherwise fully participate. 

Mrs Edwardes:  Such as a gay and lesbian support group that is not a voluntary organisation? 

Mr McGINTY:  Yes.  Other examples are an HIV-AIDS centre for gay men, and similar places that are designed 
to promote the interests of a minority or a group that is discriminated against.  They are the notions envisaged by 
proposed section 35ZD. 

Mr SWEETMAN:  The Attorney General may have gathered that I am a little concerned and do not have a lot of 
faith or confidence in the discrimination provisions of the Equal Opportunity Act.  I understand that normally an 
aggrieved person’s case is taken on by the Equal Opportunity Commission; in other words, there is relatively 
little expense involved in the aggrieved person taking a case to the commission.  The person who is then called 
on to justify a decision made or a position taken against the aggrieved person would normally be represented by 
a lawyer before the commission hearing.  Regardless of the result of the hearing, that person must pay the cost of 
hiring that lawyer.  Decisions could well be made by default in that a person may apply economic logic or 
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rationale about whether to defend himself at a hearing before the Commissioner for Equal Opportunity.  It would 
be fairer if both parties were equally represented before the commission at the same cost.   

Mr McGINTY:  Both the Equal Opportunity Commission and the tribunal operate in user-friendly ways.  They 
offer far more assistance to people who are not represented by lawyers than would ever occur in a normal court.  
A second aspect of the proposed section designed to assist in that area is that no costs are awarded, unlike in a 
normal court.  An individual who is the subject of a complaint can either be represented by a lawyer or attend the 
hearing and tell his or her own story.  This tribunal will encourage that, whereas most courts encourage people to 
operate through an adversarial system represented by legally qualified people.  I move -  

Page 30, lines 8 to 10 - To delete the lines.   

Page 31, lines 18 to 30 - To delete the lines.   

Amendments put and passed. 

Postponed clause, as amended, put and passed. 

Postponed clauses 50 to 55 put and passed.  

Postponed clause 56:  Consequential amendment to the Perth International Centre for Application of Solar 
Energy Act 1994 - 
Mrs EDWARDES:  This is supposedly a consequential amendment to the definition of “near relative” under the 
Equal Opportunity Act.  That is a whole load of bunkum.  The global word check found “near relative” came up 
in the Perth International Centre for Application of Solar Energy Act, so it was decided to amend that Act at the 
same time.  It has nothing to do with the Equal Opportunity Act that I can see, unless the Attorney General can 
point it out to me in the Act.  The interpretation section in schedule 1, the duties of directors, contains the 
definition of “near relative”.  I do not have a problem with that, but it is not consequential to the Equal 
Opportunity Act.   

Mr McGINTY:  I thank the member for Kingsley for lending me her copy of the Perth International Centre for 
Application of Solar Energy Act 1994.  Currently, the definitions clause of part B of schedule 1, the duties of 
directors, contains a definition of a near relative and a de facto spouse.  We are repealing clause 1(1), which 
contains those two definitions, so that the definition of a de facto spouse disappears completely, because it will 
now be in the Interpretation Act.   

Mrs Edwardes:  I accept your amendment.  However, it is in the wrong section and is defined inappropriately in 
this Bill in that part of the Bill that deals with the Equal Opportunity Act and consequential upon the amendment 
in the Equal Opportunity Act for the definition of a near relative.   

Mr McGINTY:  No; the amendment is right.  It is not so much a change to the definition of near relative.  The 
two definitions are “near relative” and “de facto spouse” and they had the meaning given by the Equal 
Opportunity Act 1984.  However, as we have taken the definition of a de facto out of the Equal Opportunity Act 
and put it into the Interpretation Act we had to repeal the provision that makes a reference to the Equal 
Opportunity Act.  We then had to re-enact the definition of a near relative.  We wanted to correct one issue of 
standard terminology; that is, the phrase “de facto spouse”.  As the member for Kingsley will recall from the 
family law debates and the like, it is not referred to as a de facto spouse.  Members opposite objected to referring 
to someone in a de facto relationship as a spouse, and so we have referred to them in a different way; namely, a 
de facto partner.  In re-enacting that part of the provision that should have stayed, we have deleted the word 
“spouse” and put in “partner”.  The real purpose of the amendment, apart from standardising that terminology, 
which was not consequential upon the amendments to the Equal Opportunity Act, was to delete the definition of 
de facto spouse.  That was consequential upon the amendments to the Equal Opportunity Act because it was 
defined by reference to the Equal Opportunity Act.   

Postponed clause put and passed. 

Postponed clause 68 put and passed.   

Postponed clause 69:  Preamble amended - 
Mr BOARD:  Part 11 of this Bill deals with the Human Reproductive Technology Act 1991, which is the most 
difficult part of this Bill for opposition members.  The preamble proposes to allow lesbian women to have access 
to in-vitro fertilisation technology in certain circumstances.  I want to place on record that we are dealing with 
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omnibus-type legislation.  Part 11 of this Bill, which will amend the Human Reproductive Technology Act, 
would probably justify legislation in its own right - such is the nature and the controversy that surrounds those 
amendments within our community.   

The Opposition has argued today and last week that the Bill should be split.  This part of the Bill is one of our 
primary concerns, because it deals with cutting edge legislation, not only for this State but also for Australia and 
many parts of the world.  It has been subject to a large amount of debate, not only in other States of Australia but 
also in the federal Parliament.  It is one of those areas in which the Government claims to have a mandate to 
bring in these changes.  We have heard about the nature of that mandate and how the Government can justify 
these changes because it somehow flagged them.  However, the Opposition cannot find any evidence that this 
part of the legislation was flagged in the Western Australian community.   

It could be equally argued that the federal Parliament has a mandate to introduce opposite legislation.  The 
federal Parliament, as a result of the case the Attorney General quoted a little while ago, McBain v State of 
Victoria, has acted to change the Sex Discrimination Act to allow States to protect their legislation to prevent 
single and lesbian women from seeking in-vitro fertilisation treatment.  It was flagged prior to the election; a Bill 
was moved through the lower House of the Parliament.  The Bill did not reach the Senate because the election 
was called.  One could probably argue with a greater sense of security that the federal Parliament was endorsed 
and had the mandate, to some degree, to do the exact opposite of what the Attorney General seeks to do today for 
Western Australia.  In that sense, the Opposition argues that this provision should not be in this Bill.  It is an 
extremely sensitive and difficult piece of legislation and should be dealt with separately.  It could have been 
dealt with as a separate Bill, on which there would have been a large amount of community consultation and 
debate in this Parliament.   

The Opposition argues that the Government does not have a mandate for this part of the legislation.  I defy the 
Attorney General to show me where the Government has gained that mandate.  One could argue, as I have just 
pointed out, that the opposite has happened.  The federal Parliament was returned having debated this issue 
throughout the community, and having endorsed the States’ protection of their rights in that regard.  Hence, we 
are dealing with a difficult and sensitive piece of legislation that is embedded within a large omnibus Bill.  It is 
inappropriate for us to be dealing with it in that way. 

Mr McGINTY:  I take this opportunity at the beginning of the debate on in-vitro fertilisation to correct 
something that I said earlier about what this Bill allows in terms of access to IVF.  The report of the ministerial 
committee recommended that where one partner of a lesbian couple is medically infertile, either of the members 
of that couple should be allowed access to IVF.  I mistakenly believed that that was provided for in the 
legislation.  It is not.  To access IVF, a woman must be infertile.  Infertility is the strict criteria for access to IVF.  
I am advised that there are no circumstances in which a medically fertile woman can access IVF under the 
proposals that are now in place, unless the woman is in a heterosexual relationship in which her partner is 
infertile.   

I will also give a quick summary of the position in other States, because that has been the subject of some 
controversy and debate.  In Victoria, the Infertility Treatment Act 1995 limits access to in-vitro fertilisation and 
artificial insemination to married or heterosexual couples who are infertile or likely to transmit a genetic 
abnormality or a disease.  Justice Sundberg of the Federal Court of Australia found that these provisions were 
inconsistent with the commonwealth Sex Discrimination Act.  The Catholic bishops applied to the High Court in 
relation to the decision.  The High Court has reserved its decision on the case.  Following the decision in the 
Federal Court, a woman who is clinically infertile can access assisted fertilisation procedures, regardless of her 
marital status or sexual preference.  Therefore, unless the High Court reverses the decision of the Full Court of 
the Federal Court, that is the position in Victoria. 

In South Australia, the Reproductive Technology Act 1988 limits access to both IVF and artificial insemination 
procedures to married or heterosexual de facto couples who are infertile, or to situations in which there is a risk 
of a genetic defect for a child conceived naturally.  Following the Full Court of the South Australian Supreme 
Court case of Pearce in 1996, which found that those provisions were invalid insofar as they restricted treatment 
to married couples, clinics in South Australia have been providing artificial fertilisation procedures to infertile 
women, regardless of their marital status or sexual preference. 

In other States and Territories, there are no legislative requirements relating to access to either artificial 
insemination or IVF.  In Queensland and New South Wales, there are non-legislative guidelines relating to 
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access issues.  In practice, single and lesbian women in these jurisdictions have access to assisted fertilisation 
procedures.  In Queensland, a clinic refused to provide donor insemination to a lesbian woman in May 1994 on 
the grounds that she was not medically infertile.  She took the matter to the Anti-Discrimination Tribunal, which 
found that there had been discrimination.  This decision was overturned on appeal to the Supreme Court.  The 
Court of Appeal endorsed the decision of the Supreme Court, but remitted the matter to the tribunal for a 
determination on the issue of indirect discrimination.  The tribunal found that there had not been indirect 
discrimination in the circumstances of that case.  The complainant had subsequently received treatment at 
another clinic, with no financial disadvantage. 

Therefore, it is true to say that in most States of Australia, lesbian women can access IVF.  That is essentially the 
summary of the position around Australia, and that is so, regardless of marital status and also sexual preference. 
Mr BOARD:  What the Government seeks to do tonight is to fundamentally change an accepted principle and an 
understanding of maybe a building block, if I can put it that way, that has been entrenched in our community.  It 
seeks to do that by fundamentally changing the principle, so that it is no longer the accepted right of a child to 
have a mother and a father.  Make no mistake that that is what we are doing this evening.  By legislation, we are 
changing that principle.  We are now saying that it is no longer a principle in Western Australia that a child can 
expect under normal circumstances to have a mother and a father.  By Western Australian government definition 
and legislation, an individual now has a choice whether he or she wants a child, and that child does not have any 
rights in the context of whether he or she has a father figure in his or her life. 
Will the Attorney explain to me why that will be the case in Western Australia?  He argued in his second reading 
speech that it was the fundamental right - in fact, it was the principle of his legislation - of citizens to have 
equality; that every citizen in this State was entitled to equity.  That is not a principle with which anybody could 
argue.  However, it seems that the only citizens about whom the Government is concerned are the mother, to a 
lesser degree the father, and certainly to no degree the child, whose citizen rights are suspended as a result of this 
legislation.  No longer is that child entitled to its right to a mother and a father as would be expected under 
normal circumstances.  That is being changed this evening.  Under what principles is that being changed and 
under what mandate from the community?  Where is the driving force within our community to change the 
fundamental principle that a child is entitled to have not a mother and father, but simply a mother? 
Mr McGINTY:  The issue at stake is who should be able to access in-vitro fertilisation.  As I have indicated, in 
most of the other States single women and lesbians can access the technology.  With this legislation, generally 
speaking, we are bringing Western Australia into line with the provisions that apply elsewhere in Australia.  This 
can be done in a variety of ways.  We are seeking to remove from the legislation the provisions that discriminate.  
We said so before the election and in the policy platform that we announced.  At page 11 of the copy I have of 
the platform “better opportunities for women” that was released during the election campaign, under the heading 
of “Fairness in Law”, appear the words - 

Labor does not support access to reproductive technology being restricted on the grounds of marital 
status or sexual orientation.   

This Bill is a direct implementation of that election commitment.  It is the basis for this amendment.  However, I 
appreciate that the question is probably more of a philosophical nature than specifically about a direct mandate.  
Irrespective of whether a child should have the right to a mother and a father in caring, nurturing roles, the 
reality is that many do not. 

Mr Birney:  That is due to unfortunate situations in which they find themselves, not by choice. 

Mr McGINTY:  Perhaps.  I will not sit here and make judgments on the quality of relationships. 

Mr Bradshaw:  You must make up your mind whether it is for better or worse. 

Mr McNee:  You made your judgment, make no mistake about that.  

Mr McGINTY:  Many heterosexual couples have children, but their treatment of them often indicates that it 
would have been far better had they not had them.  No-one has suggested that there should be any trammelling of 
their rights. 

Mr Birney:  Does that mean the majority? 

Mr McGINTY:  No, not at all. 
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Mr Edwards:  It does not make it right. 

Mr McGINTY:  No; I simply make the point that it is not as though a particular class of parents is perfect and 
another is imperfect.  That is the sense in which I say it is not for me to pass judgment on a class of people and 
their capacity to be good, loving, nurturing parents. 

Mr Birney:  It is about growing up in a balanced environment.  A mother and father provide the balance children 
need in their formative years to move on with their lives. 

Mr McGINTY:  The longer I observe these matters, the more I am impressed by the fact that there is no inherent 
rightness in some of the issues we are now talking about.  When we come to consider who makes the most 
loving, warm-hearted, nurturing parents, surely, based on the article on the front page of last Friday’s The West 
Australian, we can have every reason to believe that our good friend and colleague, Hon Giz Watson, would be a 
loving parent to the children born to her partner, whom she wishes to adopt.  I appreciate that in that case, we are 
talking about adoption -  

Mr Birney:  The one thing that is missing in that relationship is the influence of a male. 

Mr McGINTY:  What makes someone a good parent?  Is it values, or something else?  The more I observe 
things, the less I am convinced that we can say that a particular formula is a sure-fired guarantee of success.  I do 
not think it is.   

Mr BOARD:  No-one would argue that there are many situations in our community in which children are 
brought up by gay or lesbian couples or by single mothers or fathers, or in which they live in a foster home or do 
not have a home at all.  Tonight we launched the Lighthouse project, which provides additional support for 
young people who find themselves in those situations.  We do not deny that many of the children who are 
brought up by gay or lesbian couples or by single mothers or fathers are in loving and supportive homes.  
However, often those children are coping with circumstances that are beyond their control, such as separation or 
divorce.  Children can cope with and make the best of their circumstances, although I am sure that in some of 
these situations, not all the outcomes are positive.  The Attorney General has sought to veil his argument in the 
fact that there are loving relationships that are different, and people cope; and we understand that.  However, 
coping with circumstances is very different from seeking that outcome.  The Attorney is seeking to choose those 
circumstances as the desirable outcome, rather than as an outcome that is brought about by circumstances that 
are thrust upon the child through no fault of the child, and the child has to deal with those circumstances and 
work through whatever family support he or she can get.  Most people in this Chamber would have been touched 
by these situations in some way or another.  However, the Attorney is seeking to make that an acceptable first 
option.  He is saying that a single woman can choose IVF, and that is an acceptable outcome as the first choice, 
even though the right of the child to expect a father in his or her upbringing is denied.  That is what the Attorney 
is seeking to do, and that is what he has not clarified tonight.  We seek clarification.   

Ms SUE WALKER:  I concur with the views of the member for Murdoch.  The Attorney is talking about what 
makes a good parent.  We are not talking about the parents of children today.  We are talking about contriving a 
set of circumstances for a child that is not the best circumstances.  The best circumstances for a child is to have a 
balanced upbringing with both a male and a female parent.  I have two children, one of whom is 28 years old and 
the other is 23 years old.  I have had to raise them for 15 years without the presence of a father.  It would have 
been more balanced for them to have had a father figure in their lives; that would have provided them with a 
better upbringing.  However, I raised them and they are well adjusted.  Why is the Attorney General allowing 
legislation to pass in which the best interests of the child are not considered?  The best interest of the child is for 
the family situation to be balanced.  That is not to say that a single parent is not a loving parent or a good parent.   

I draw the Attorney General’s attention to the problems that IVF children experience.  I raised this matter during 
the second reading debate.  Geraldine Hewitt, a New South Wales teenager, knew when she was five years old 
that she had been conceived using donor sperm.  She did a project involving 46 people aged between 11 years 
and 45 years.  The question of the identities of those people was a major concern to them.  The Attorney General 
is putting the short-term interests of the adult before the interests of the child, which is not right.  The unborn 
children have no-one but us as legislators to protect them.  Children should not have to grow up to suffer some of 
the things children are currently suffering, which I referred to in the second reading debate.   

I do not know whether the Attorney General read The Australian on the weekend, but page 3 of “the nation” 
section referred to a young girl who found her sperm donor father after 24 years.  Why does the Attorney 
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General want a child to go through that?  The Attorney General is doing that so that the adult can satisfy his or 
her needs.  The Attorney General is prepared to do that, which I find incredible.  Will the Attorney General 
explain why he is prepared to do that, because I cannot fathom it?   

Mr McGINTY:  I will draw the attention of the House to a couple of matters.  Firstly, single and lesbian women 
are currently legally allowed to access donor insemination.  In other words, by a procedure other than in-vitro 
insemination, they can access sperm and become pregnant and produce a child provided they are not medically 
infertile.  Most other States allow IVF treatment to single women and lesbians.  The law already allows access to 
donor insemination in Western Australia to single women and also to lesbians. 

Mr Board:  A male participates in that case.  

Mr McGINTY:  A sperm donor. 

Mr Board:  Is that anonymous or by choice?  

Mr McGINTY:  It could be either.  There is not a problem there.  To the extent that members are talking about 
the end product, which is the conception and birth of a child, those women who have the misfortune of being 
medically infertile will be able to access IVF treatment.  We are saying that they can access a technology that 
will give them the capacity to do that which single women, lesbians and married women can do; that is, access 
donor insemination.  The end result is not much different.   

Secondly, section 23 of the Human Reproductive Technology Act has a provision that is essentially a direction 
to the clinics of the factors to be take into account to determine whether an IVF procedure can be done.  It 
provides that an in-vitro fertilisation procedure may be carried out; and it then talks about different benefits and 
considerations that are applied.  I refer the member in particular to section 23(e), which reads -  

consideration has been given to the welfare and interests of -  

(i) the participants; and 

(ii) any child likely to be born as a result of a procedure, and in the opinion of the 
licensee that consideration does not show any cause why the procedure should not be 
carried out . . .  

We already have a statutory direction, when it comes to IVF, to the person conducting the procedure to give 
consideration to the interests and welfare of the child.  Obviously, if people who are not fit to be parents want to 
access the procedure, they should not be allowed access to it, pursuant to section 23(e) of the Human 
Reproductive Technology Act.  A provision to consider the interests of the child is currently in the legislation; I 
do not know whether as a matter of practice it is ever invoked. 

Ms Sue Walker:  What is the best environment for a child? 

Mr McGINTY:  To be brought up in a loving, warm, nurturing environment. 

Ms Sue Walker:  What is the best environment? 

Mr McGINTY:  I have just told the member.  One where the child will be loved rather than neglected and 
abused. 

Ms Sue Walker:  I am talking about a choice between looking at a male and female partnership where the 
relationship has been looked at, and the Attorney is talking about something else.  What does he really think? 

Mr McGINTY:  I have told the member what I really think.  I think the best environment in which a child can be 
brought up is where there are committed, loving parents to take care of the child. 

Ms Sue Walker interjected. 

Mr McGINTY:  If an abusive parent can be identified, that certainly should not occur. 

Mr Board:  You don’t know that.  You are bringing in these side issues. 

Mr McGINTY:  These are not side issues.  We are talking about the essential quality. 

Mr Board:  You are redirecting or directing by choice a circumstance which is normal under normal 
circumstances.  You are directing into that disadvantage and saying that that is now a normal and accepted 
practice, hoping that it will work out. 
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Mr McGINTY:  To deny a medically infertile woman access to IVF seems to be a very harsh thing to do. 

Mr BOARD:  We wish to quiz the Attorney about what is infertility. It needs to be examined and discussed 
particularly to ascertain what is happening around Australia at this time.  For the record, the preamble is to be 
amended in paragraph A by deleting “couples who are unable to conceive children naturally or whose children 
may be affected by a genetic disease” and inserting instead “persons who wish to be parents”; and in paragraph 
B by deleting “so assist these couples” and inserting “assist persons who are unable to conceive children 
naturally due to medical reasons or whose children are otherwise likely to be affected by a genetic abnormality 
or disease”.  Paragraph A uses the word “persons” in the plural rather than “persons” or “person”.  How is 
“persons who wish to be parents” interpreted? 

Mr McGinty:  The plural includes the singular. 

Mr BOARD:  The Attorney does not find that confusing? 

Mr McGinty:  No. 

Mr BOARD:  In that case any female person who wishes to be a parent will have access to IVF.  This is where 
we need clarification.  Is access to in-vitro fertilisation subject to the woman being infertile?  Will the Attorney 
General discuss now or later what is his definition of infertility for the purposes of denying fertile single women 
or fertile lesbians access to IVF? 

Mr McGINTY:  The answer may be something straightforward such as a medical condition; for example, 
blocked tubes.  It could be a failure to conceive after 12 months of trying with unprotected sex.  A failure over 
12 months would be taken as evidence of that.  The test to be applied is medical infertility.  For the benefit of 
members I will read paragraph B of the preamble, which puts this debate in context - 

Parliament considers that the primary purpose and only justification for the creation of a human egg in 
the process of fertilisation or embryo in vitro is to assist persons who are unable to conceive children 
naturally due to medical reasons or whose children may be affected by a genetic abnormality or disease 
to have children.  This legislation should respect the life created by the process by giving an egg in the 
process of fertilisation or an embryo all reasonable opportunities for implanting. 

That is the statement of intent by the Parliament as it will be amended by what we are debating tonight.  One 
cannot get a more clear statement of principle.  It is about medical infertility.   

The member for Murdoch referred to paragraph A of the preamble.  It will read - 

In enacting this legislation Parliament is seeking to give help and encouragement to those eligible 
persons who wish to be parents. 

It does not refer to everyone.  Eligibility is determined by reference to section 23, which I have already referred 
to.  It lists the factors that must be taken into account in determining whether a clinic should offer an in-vitro 
process to a prospective client.  Those conditions are clearly spelt out.  An in-vitro procedure may be carried out 
when it is likely to benefit people who, as a couple, are unable to conceive a child due to medical reasons; a 
woman who is unable to conceive a child due to medical reasons or a couple or a woman whose child would 
otherwise be likely to be affected by a genetic abnormality or disease.  It limits the range of people who can 
utilise the procedure.  Each of the participants must give effective consent and the person seeking to be treated 
must be part of a couple married to each other or in a de facto relationship with each other and of the opposite 
sex to each other.  The reason for infertility must not be because of age or some other cause prescribed.  The 
interest of the child test, which I mentioned before, must also be applied.   

Ms SUE WALKER:  The Attorney General mentioned a moment ago the definition of infertility.  I am not sure 
whether I heard him properly, but is not one of the criteria having unprotected sex for 12 months and not falling 
pregnant? 
Mr McGinty:  That is right. 
Ms SUE WALKER:  Where is that? 
Mr McGinty:  It is not contained in the legislation. 

Ms SUE WALKER:  Where is it contained? 
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Mr McGinty:  I am told that it is accepted within medical science as being the definition of what would 
constitute an indicator of medical infertility. 

Ms SUE WALKER:  If that is the definition of medical infertility, it could never apply, could it, to a homosexual 
or lesbian couple, because they cannot conceive? 

Mr McGinty:  That is right. 

Ms SUE WALKER:  What other definition of medical infertility could the Attorney General give to a 
homosexual or lesbian couple? 

Mr McGinty:  The other medical conditions that would render someone infertile. 

Ms SUE WALKER:  A homosexual or lesbian couple could never be medically infertile. 

Mr McGinty:  A number of donor inseminations might have failed to work. 

Ms SUE WALKER:  They cannot have donor inseminations unless they are medically infertile. 

Mr McGinty:  Yes, they can.  I am not talking about in-vitro fertilisation.  IVF is for the medically infertile.  
Women can access artificial insemination without that.  If women have tried artificial insemination and by the 
failure of artificial insemination have then realised that they are infertile, or that artificial inseminations have 
proved to be ineffective, it would be evidence of the fact that they are medically infertile. 

Ms McHALE:  The definition of infertility after 12 months of unprotected sex is a World Health Organisation 
definition that has been used since 1992.  I can see the line of argument that the member for Nedlands was trying 
to articulate.  Obviously two gay women will not have unprotected sex, because unprotected sex is language that 
is tended to be applied to a heterosexual couple.  Single women, whether gay or otherwise, have access now to 
donor sperm through artificial insemination.  The Attorney General has made that clear. 

Women who wish to conceive other than through heterosexual sex have as their first port of call not IVF but 
artificial insemination.  They have access to a donor’s sperm.  They know that that donor’s sperm has been 
screened for a whole range of diseases, including HIV.  It is a very safe way of conceiving.  I want to correct the 
misunderstanding of the member for Murdoch, who seemed to indicate that IVF would be the first port of call - it 
is not.  When a woman goes to a doctor to find out whether she is medically infertile, one of the questions may 
well be how she has tried to conceive.  Obviously, to prove medical infertility, there must be some justification.  
It is not likely to be a tubal ligation or other form of blocked tube; as the Attorney General has said, it could be 
that she has failed to conceive through artificial insemination. 

When the IVF legislation first came into being 20-plus years ago, it was considered by many to be completely 
unethical and completely unnatural.  Members in this House have used the term “natural” on many occasions.  
There is nothing natural about the IVF process from a medical perspective.  It is highly invasive, highly 
technological, very time consuming, very emotional and very expensive, or it can be, and the chances of success 
are not terribly good.  A woman cannot think that she will have IVF tomorrow, go into a clinic and come out the 
next day pregnant.  It does not work like that.  The legislation was considered to be unnatural and unethical 20 
years ago, but fortunately it is not seen that way today.  Although it is involved with the fundamental creation of 
life, it is still a medical procedure, denied to one group of women because of their marital status.  Members 
should realise that, when a woman decides to have IVF, she thinks about it very seriously, because of the process 
she must go through.  It is incredibly time-consuming and very invasive.  The woman must undergo a number of 
medical procedures, such as heightened ovulation to extract the eggs, and then to have the eggs fertilised and 
reimplanted.  That is not something that a woman thinks of as an alternative to traditional sex.  It is important 
that members realise the context in which IVF takes place.   
Mr BOARD:  Debate has drifted into areas that are probably dealt with under clause 70, rather than clause 69.  I 
might leave my comments in response to some of the issues raised by the Minister for Community Development 
to the consideration of that clause.  In the second reading speech for the Sex Discrimination Amendment Bill 
(No 1) 2000 in the federal Parliament on 17 August 2000, the federal Attorney General said -  

It is the government's view that it was not contemplated that the Sex Discrimination Act would prevent 
the states legislating to restrict access to ART procedures to women who are married or living in de 
facto relationships.  

ART is artificial reproduction technology.  The speech continues -  
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The Sex Discrimination Amendment Bill (No. 1) 2000 will amend the Sex Discrimination Act to allow 
the states and territories to legislate to permit restrictions to be imposed on access to any form of ART 
services on the basis of marital status . . . 

This issue primarily involves the right of a child within our society to have the reasonable expectation, 
other things being equal, of the care and affection of both a mother and a father. 

It was clear that that legislation was brought about as a result of the challenge that McBain made to the State of 
Victoria, and as a result of the Federal Court ruling.  As the Attorney General has clearly indicated, that is the 
subject of a High Court decision.  That is the status of the issue in the federal Parliament, and I would suggest 
that that Parliament will seek to move down that line in the early days of the new Government.  As a result of 
that, in Victoria, the Government is acting on the Federal Court decision, and is going further than that decision.  
During the consideration of clause 70 I will deal with some of the dangers of interpretation arising from what is 
being proposed here tonight.  The Opposition is endeavouring tonight to make sure that the Attorney General 
clarifies on the record his intentions, particularly on the matter of fertility, because other States are interpreting it 
very differently.  

Mr McGinty:  That is not right, unless I misunderstood the point made by the member about the other States. 

Mr BOARD:  The other States are in fact doing that.  Victoria is now moving down the line of considering 
psychological infertility. 

Mr McGinty:  I think that legislation has been pulled off the agenda. 

Mr BOARD:  I do not know. 

Ms McHale:  It has. 

Mr BOARD:  When was it pulled? 

Mrs Edwardes:  About a week after it was leaked to the paper. 

Mr McGinty:  Yes, about that. 

Mr BOARD:  I have some letters with me that were issued as guidelines to gynaecologists and others in the 
industry from the chairman of the implementation group. 

Mr McGinty:  I understand that the legislation was pulled off the agenda about two to three weeks ago.  Do not 
hold me to that precise time; however, I recall reading newspaper articles that indicated Steve Bracks intervened 
and said it was off the agenda. 

Mr BOARD:  As the Attorney indicated, it may be off the agenda from the point of view of the Premier of 
Victoria but the intention was clearly there and may remain the intention of other members of his Government.  
Will the Attorney indicate his interpretation of psychological infertility?  Are there any circumstances in which it 
would apply to a single woman or a lesbian couple who cannot, for social reasons, engage in heterosexual sex? 

Mr McGinty:  The simple answer is that it is not under consideration. 

Mr BOARD:  Is the Attorney saying that there is no possibility that psychological infertility would be considered 
a reason to access IVF? 

Mr McGINTY:  I will answer briefly.  The notion of any social or psychological infertility is not in this Bill and 
is not intended to be in this Bill. 

Ms SUE WALKER:  Proposed section 69 states -  

(b) in paragraph B by deleting “so assist these couples” and inserting instead - 

“  
assist persons who are unable to conceive children naturally due to medical reasons . . .   

Does that not limit IVF to heterosexual couples, because lesbian couples could never conceive children 
naturally? 

Mr McGinty:  That is not the intended interpretation. 

Ms SUE WALKER:  No, but the proposed subsection does not say that.  It states that the legislation will assist 
persons who are unable to conceive children naturally. 
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Mr McGinty:  No. 

Ms SUE WALKER:  That is what it says. 

Mr McGINTY:  The member asked whether a lesbian could conceive children naturally.  The answer is that she 
could medically with, for instance, the use of artificial insemination.  If she is able to conceive in that way, she 
would not be able to use IVF technology.  That is the meaning of that proposed subsection. 

Ms SUE WALKER:  I address a comment made by the Minister for Community Development, Women’s 
Interests, Seniors and Youth who said that the IVF procedure is more acceptable now than it was 20 years ago.   

Ms McHale:  I said that we did not know then how it affected children. 

Ms SUE WALKER:  No, we did not know how it affected children until a couple of weeks ago when we 
received a report from an IVF child, Geraldine Hewitt, a New South Wales teenager who studied the identity of 
donor-conceived adults called “Missing Links”.  She interviewed 46 people aged between 11 and 55.  We now 
know what those children experienced.  Her study was the largest ever international study of donor-conceived 
adults.  They said they were missing 50 per cent of their social and medical history.  The minister talked about 
the emotions and problems that people accessing IVF go through.  I do not deny that they go through emotions 
and problems.  However, the minister has not considered IVF children.  We now know what they go through.  
Those children lack a reference point and feel that they may marry their half-brother or half-sister.  They have 
enormous problems. 

Ms McHale:  I agree with you entirely.   

Ms SUE WALKER:  If the minister agrees entirely, I cannot understand her position. 

Ms McHale:  We want to change the legislation in relation to identifying information.   

Ms SUE WALKER:  We need to look at it.  I refer to an article in The Australian and I will read some of it 
because adoption is different.  Adoption is the result of a pregnancy and it evolves as a circumstance; here we are 
contriving a child.  The article states -  

It began at a sperm donor clinic in Melbourne 24 years ago and ended last weekend when a nervous 
young woman rang the doorbell of the biological father she had never met.  

For most of her life, -  

I cannot pronounce her first name - 

. . . Walker thought the man married to her mother was her genetic father.  A few months ago, her 
mother let is slip that her parentage included an anonymous sperm donor.   

Ms Walker went to the clinic at the Royal Women’s Hospital and found out as much as she could about 
her genetic father.   

I raise this also because in some of this legislation we are taking away the rights of the child in relation to the 
father.  It continues - 

She discovered he was a 26-year-old married university student with a three-year-old child and a week-
old baby when he donated sperm in 1977.  He had fair skin and blue eyes, his blood was A positive and 
his donor tag was CP.   

The hospital clinic tried and failed to find this anonymous donor, but refused to release his name on the 
grounds he had been guaranteed anonymity.   

Determined to explore every avenue, Ms Walker travelled last month to Sydney to a Donor Conception 
Support Group forum, and told The Weekend Australian about her search.   

She found her father because it appeared in the newspaper.  It continues -  

He picked up a copy of The Weekend Australian and began to read it.  “I only glanced at the photo, but 
as soon as I read the first paragraph I knew it was me,” he said. 

I cannot understand why the Government wants to put children - other human beings - through this.  It is one 
thing if it is an adoption and the child has been conceived and the parents want to relinquish the child.  However, 
here we are contriving a situation in the full knowledge of what these children will go through, and it will be 
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worse than that which adopted children go through.  It is much worse because it is very clinical.  We are 
legislating to make more of these children.  I would like to hear the minister’s response to that.  

Ms McHALE:  The member for Nedlands is correct on one count; that is, the importance of knowing about the 
genetic history of the sperm donor.  She and I are in complete agreement on that.  However, she is not correct in 
asserting that we have only just known about it.  The member is not correct in saying that I want to perpetuate 
that with children born of single women.   

The Select Committee on the Human Reproductive Technology Act 1991 conducted a very thorough inquiry in 
1997, and the report was released in 1999.  The committee knew then about the negative effects of children born 
of in-vitro fertilisation not knowing their genetic heritage.  Page 195 of the committee’s report states -  

DI offspring, now young adults, - 

They are coming up to 20-plus years -  

clearly identify a need to know the identity of their biological father and express a desire to make 
contact so that they can feel more complete.   

I am deeply concerned about the denial of information that I feel is essential to my sense of 
identity and my health. 

I knew in 1998-99 that we had to change the legislation to ensure that donor insemination offspring had access to 
identifying information.  The member for Nedlands is perfectly correct.  I agree with her; we should change the 
legislation.  The Liberal Party when in government accepted that recommendation but did not bring forward any 
amendments to the Human Reproductive Technology Act, but our Minister for Health will.  I will not put a time 
frame on it, but I hope that next year, subject to the legislative program, the Government will bring forward 
amendments to the Human Reproductive Technology Act to deal with this very question, because children need 
to have access to their genetic make-up.   
The member for Nedlands will not get any argument from the Government, and I understand we will not get any 
argument from the Opposition, that we need to change the Act.  However, this is a problem for children born of 
artificial reproductive technology regardless of whether they are born to a single mother or a couple.  The 
fundamental problem is the Act enshrined anonymity for whatever reason in 1988 when it was first constructed 
and then enacted in 1991.  We know 10 years on that it is far better for children to have access to the identifying 
information.  I hope that before too long we will see that.  I am not making a set of circumstances for children 
born of single mothers that does not exist for children born of in-vitro fertilisation. 

Ms Sue Walker:  Do you accept that children brought into the world in this way will have these problems and the 
Government is making the scope much wider for them? 

Ms McHALE:  No, because the solution to that problem is to change the Act.  The solution to the problem is to 
make sure that children born of ART have access to their identifying genetic material.  That is the simple 
solution and that is what we will be doing.   

Ms SUE WALKER:  The minister is saying that is the simple solution to their problem, but why create the 
problem in the first place?  Why is the Government creating that problem for children?  It upsets me that we are 
here tonight debating this legislation and we are creating children who will have problems and the Government 
wants to widen the scope and the minister is trying to gloss it over.  The Government wants more of these 
children to be born, and to give them the problems.  The minister says that they will have problems but she will 
solve it by changing the legislation.  The minister will have to carry that on her conscience.  

Mr BOARD:  The member for Nedlands has gone to the core of our concerns on this clause.  For the benefit of 
people in the public gallery who may think the debate has been repetitious from time to time, it is important that 
the Opposition seek clarification for particularly those people in the public sector who will implement this 
legislation or for the courts to interpret the minister’s remarks.  It is also important that we record our concerns 
on behalf of the community.  The debate from the start on this gay and lesbian reform agenda has been about 
equity, fairness and rights.  We accept that.  We are saying fundamentally that a third person has the same rights 
as the first person.  This legislation will deny them that.  The Government can argue in every forum it likes that 
there are successful single parent or gay and lesbian relationships that raise children, and I will not argue with it.  
However, we should not seek to do it as a first option.  The Government is endeavouring, however it wants to 
gloss over it through the rhetoric of the Minister for Community Development and the Attorney General, to 
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allow children to be put into a situation which, under normal circumstances, would be considered a disadvantage 
- that is, having a single parent.  That is why we subsidise single parents under other situations.  Other legislation 
and support within the Commonwealth is used to subsidise and support single parents in our community because 
they are considered to be disadvantaged, yet this State is seeking to put children into that position as a first 
option.  I do not understand it; it does not make sense under any circumstance.  It would deny the rights of the 
child in order to satisfy the right or perceived right of another individual; that is, the right to have a child under 
any circumstance regardless of the rights of the child.  The Opposition says that that is wrong.  The Government 
can argue on the ground of access, equity and fairness to gays and lesbians, but it is not fair to the child.  I do not 
think it is fair to put children in that circumstance, whether the parent is gay or lesbian.  That is not the situation.  
A child should, by choice, have an opportunity to have a mother and a father.  If he does not, those 
circumstances are dealt with, because they are brought about by circumstances beyond our control, such as 
marriage break-up and a range of things that I have already mentioned during the debate.  Those circumstances 
can be dealt with; people deal with them every day.  However, one does not seek to do it that way.   

The Government is seeking to put children into disadvantaged situations by conniving and veiling it under 
equity.  It is covering up the real circumstances.  That situation has been recognised as disadvantaged through 
the courts, family law Acts and a range of other areas.  The Government subsidises mothers in those 
circumstances.  What will we do?  Will we give single women access to in-vitro fertilisation so that they can 
immediately apply for support from the federal Government?  Is that what we seek to do?  They will be single 
mothers.  How can the Government honestly seek to do that as a first option?  It cannot be justified, and the 
Government knows it.  

Mrs EDWARDES:  Early in the debate, during discussion on the Equal Opportunity Act, I said that the 
Opposition would revisit that position under part 11 of the Bill, which deals with the Human Reproductive 
Technology Act.  The question I asked at that time was what were the criteria for refusing to carry out the 
service.  An appropriate amendment under the Equal Opportunity Act provisions, similar to the one moved by 
the Attorney General on adoption, should be inserted in that section, or, to use the example of a further 
amendment that the Attorney General gave, services as defined in that Act did not include human reproductive 
technology amendments.  If a provider declined to provide the service for reasons other than the medical reasons 
outlined in this Bill, what would its position be if the person denied that service was of a sexual orientation about 
which one was prohibited to discriminate against under the legislation?  

Mr JOHNSON:  I support my colleagues on this side of the House.  This House dealt with the Child Welfare 
Amendment Bill a few weeks ago.  The theme of that legislation was the best interests of the child.  I have said 
before in this place that that should be of paramount importance in any legislation that passes through this House 
that affects children.  My colleagues have clearly said in their opposition to this clause that whereas the 
Opposition recognises single mothers and lesbians who want to access IVF, we also recognise that they think it 
is their right.  I will enforce the words of my colleagues: the wishes and rights of adults are all very well, but the 
concern I have, and I know my colleagues share, is for the rights of the child.  Do not tell me, because I will not 
believe it for one minute, that a child would be better off, or even equally well off, in a - I will not call it a 
family-type situation, because it is not a family as such - situation in which two lesbian women are living 
together and one of them accesses in-vitro fertilisation, because a child who is born into this world through that 
system will be disadvantaged from the word go.  I am not saying that two lesbians would not care for, love and 
nurture that child.  Therefore, I do not believe that the child would necessarily come to any physical harm.  
However, I said before, and I say again, that it is the psychological effect on that child that should be considered. 

At some stage, most children want to know their heritage and where their genes come from.  They want to know 
who their father is.  Similarly, if they have been adopted and they do not know who their mother or father is, 
most children want to find out something about their heritage and background, and where they come from, in the 
physical sense.  Under this Bill, they will not be able to do that. 

Ms McHale interjected. 

Mr JOHNSON:  Yes, but as my colleague said, the Government seeks to emphasise and exacerbate the problems 
of those children.  If the Government can give me one good argument that the best interests of the child will be 
served by this part of the legislation, I would have to seriously think about it again; but it cannot.  Under no 
circumstances can the Government tell this Parliament and the people of Western Australia that the best interests 
of the child would be for the child to be born, through IVF, to a lesbian mother with a lesbian partner, and to 
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grow up in that situation.  My colleagues and I have said that before, and we will say it ad nauseam, because we 
firmly and honestly believe it.  We are not opposing this just because we are on this side of the House. 

Mr Marlborough:  You are opposing it. 

Mr JOHNSON:  Not just because we are on this side of the House, my friend. 

Mr Marlborough:  Yes, you are. 

Mr JOHNSON:  No, we are not.  We have agreed with most of the Government’s legislation. 

Mr Marlborough:  Yes, you are. 

Mr JOHNSON:  No, we are not. 

Mr Marlborough:  None of your arguments makes any sense.  They make no sense at all. 

Mr JOHNSON:  The member for Peel should have another sleep, because, quite frankly, he makes more sense 
when he is asleep.  He should have another little kip.  I will not interrupt him and he will not interrupt me, okay?  
We will have that arrangement. 

Mrs Martin interjected. 

Mr JOHNSON:  I am sorry, what I am saying is disgraceful?  I agree that what the member for Peel is saying is 
absolutely disgraceful.  I cannot agree with this clause. 

Ms SUE WALKER:  I will develop my argument a little more.  As I understand other legislation that is going 
through, a child who is a product of the technology has no rights in relation to the father.  The father has no 
rights, responsibilities or obligations in relation to the child.  In fact, the child becomes a commodity.  The story 
in The Australian shows how strong the attachment to the biological father is.  For what purpose is this being 
done, Attorney?  Does the Attorney agree that it is to satisfy the adult’s immediate emotional and psychological 
needs?  I have nothing against single parents - I have been one.  However, it is being done to satisfy the 
immediate emotional and psychological needs of an adult, and, in doing that, emotional and psychological havoc 
is created in another person’s life.  

Mr McGINTY:  The criteria to be applied is set out in section 23 of the Human Reproductive Technology Act.  
It takes into account the issues raised by members, including issues relating to the child and the suitability of the 
parents.  The member for Nedlands is entitled to categorise the matter in the way that she sees fit.  However, I do 
not think it is accurate and I think it is somewhat harsh on women who have the misfortune to be medically 
infertile.  

Mrs EDWARDES:  I tried to clarify section 23 dealing with the criteria for refusal, not when procedures may be 
carried out.  On what basis could the procedures be refused? 

Mr McGINTY:  Refusal would be based on failure to meet the criteria under section 23.  Section 23 provides 
that an in-vitro fertilisation procedure may be carried out when consideration has been given to the welfare and 
interests of any child likely to be born as a result of the procedure and in the opinion of the licensee that 
consideration does not show any cause why the procedure should not be carried out.  In other words, if there is a 
reason based on the quality of the parents, their ability to bring the child into a loving, nurturing environment, 
having regard for the interests of the child, the statutory direction is not to carry out the procedure in relation to 
that woman.  That approach should be adopted.  I am the first to concede that these tests are not cast as rigidly as 
those in the Adoption Act, for instance.  Nonetheless, they are indicators that must be taken into account.  I hope 
that the clinics responsible for conducting in-vitro procedures apply these tests as they are required to do under 
the statute. 

Postponed clause put and a division taken with the following result - 
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Ayes (26) 

Mr Andrews Mr Hill Ms McHale Mr Ripper 
Mr Bowler Mr Hyde Mr Marlborough Mr Templeman 
Mr Carpenter Mr Kobelke Mrs Martin Mr Watson 
Mr Dean Mr Kucera Mr Murray Mr Whitely 
Mr D’Orazio Ms MacTiernan Mr O’Gorman Ms Quirk (Teller) 
Dr Edwards Mr McGinty Mr Quigley  
Ms Guise Mr McGowan Ms Radisich  

Noes (18) 

Mr Ainsworth Mr Day Mr Marshall Mr Trenorden 
Mr Barnett Mrs Edwardes Mr Masters Ms Sue Walker 
Mr Barron-Sullivan Mr Edwards Mr Omodei Mr Bradshaw (Teller) 
Mr Birney Mr Johnson Mr Pendal  
Mr Board Mr McNee Mr Sweetman  

            

Pairs 

 Mr Brown Mrs Hodson-Thomas 
 Mr Logan Mr Waldron 
 Dr Gallop Mr House 

Independent Pair 

 Mr Graham Dr Constable 

Postponed clause thus passed. 

New clause 70 -  
Mr McGINTY:  I move -  

Page 40, after line 22 - To insert the following -  

70. Section 21 amended 
Section 21 is amended by inserting after paragraph (h) the following paragraph -  

“     

(i) the means of identifying, for the purposes of sections 24 and 26, the person 
or persons on behalf of whom any gametes, egg in the process of fertilisation 
or embryo are stored, kept for implantation or developed which, in 
accordance with consents given, may be -  

(i) a woman or man; or 

(ii) a couple who are married, or in a de facto relationship with each 
other whether they are different sexes or both female; 

    ”. 

Mr BOARD:  We do not have a problem with the amendment, but can the Attorney clarify the need for this 
amendment and what it seeks to do?   

Mr McGINTY:  This amendment is consequential to the amendments to section 23 of the Human Reproductive 
Technology Act 1991 set out in clause 70 of the Bill and allows the code of practice or directions issued under 
that Act to make provision for identifying the persons on whose behalf gametes, eggs in the process of 
fertilisation or embryos, are developed or stored and clarifies that the development or storage may be on behalf 
of a single woman or lesbian couple.   
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Mr BOARD:  I understand the purpose of the amendment, because it is consistent with what the Government 
intends to do, but are we dealing with the ramifications of clause 70 or only the amendment?  

Mr McGinty:  Only the amendment.  

Mr BOARD:  Will we refer back to clause 70 in a general sense at the conclusion of the amendment?   

Mr McGinty:  Yes. 

New clause put and passed.   
Postponed clause 70:  Section 23 amended - 

Mr BOARD:  For the record, this amendment will allow a woman who is unable to conceive a child for medical 
reasons or whose child is likely to be affected by genetic abnormality or disease to have access to in-vitro 
fertilisation procedures.  There is to be no restriction on whether the woman is married, single or in a de facto 
relationship with a person of the same or opposite sex.  Provision is also made for heterosexual couples to access 
IVF procedures when the woman is not infertile but there are medical reasons preventing the couple from 
conceiving a child or the child is likely to be affected by a genetic abnormality or disease.  A fertile single 
woman or a fertile woman in a same-sex relationship would not be able to access IVF procedures but would be 
able to use artificial insemination to attempt to achieve a pregnancy.   

To be fair to the Attorney General, we have had a major debate about section 23 during a cognate debate on 
clause 69.  However, the amendment removes the requirement that a heterosexual de facto couple who wish to 
access IVF procedures must have been in a relationship for five out of the past six years.  That provision has 
been removed from the legislation.  The Attorney General has said that although this requirement has been 
removed, it is noted in section 23E of the Human Reproductive Technology Act that the stability of the 
relationship is still a relevant consideration.  Section 23E of that Act states that an IVF procedure cannot be 
provided without consideration of the welfare and interests of any child who may be born as a result of that 
procedure.  The Attorney General has insisted on two-year relationships in other parts of the Bill.  However, in 
this part the requirement for any time factor for the stability of a relationship has been removed and has not been 
replaced with anything other than the vague consideration that it must be noted that the relationship is stable.  
The Attorney General does not give any guidance in the legislation - although it may be picked up by other 
means.  It has been implied in other parts of the Bill that a stable relationship is considered to be one of two 
years or longer, yet in this part of the legislation the Attorney General has chosen to remove it.  Why has this 
part been singled out for change?  Who determines the stability of the relationship in this instance, and how?  

Mr McGINTY:  Currently, no time limit is imposed on the duration of the relationship of married couples 
seeking in-vitro fertilisation treatment, and it is not proposed that there be one in the future.  The member for 
Murdoch has rightly referred to the requirement that de facto couples seeking treatment must have been in a 
relationship for five out of the previous six years.  The proposed amendments in the Bill include one to the effect 
that any fertile woman, including a single woman, can have access to IVF treatment.  The category of couples 
who can access IVF relates only to those couples when the reason for the infertility is not the infertility of the 
woman but that the male is infertile, and that is the reason the couple seeks IVF treatment.  

In our view it would be inequitable to allow couples to access IVF without a time requirement when the cause of 
the infertility related to the woman or when they were married, but to have a time limit when the reason for the 
infertility related to the male and the parties were not married.  The amendments to section 23 therefore remove 
the time limit for the duration of a de facto relationship that currently exists.  The prospective welfare of a child 
who may be born as a result of a procedure is one of the foundations of the Human Reproductive Technology 
Act as set out in the objects in section 4. As part of the assessment process for deciding eligibility for IVF, the 
clinic is required to consider the interests of any child who may be born as a result of a procedure.  Essentially it 
is inequitable to say to some classes of people there is a waiting time, depending upon the marital status and also 
depending upon who has the medical problem - the man or the woman.  We are standardising that and removing 
those time limits. 

Mr BOARD:  The way the Attorney puts it to the House, the matter relates to whether the male or female is 
infertile, but in reality this is about stability of relationships.  The Attorney is removing a provision, a time 
restriction, brought about by the fact that a de facto relationship is not a married relationship.  Under normal 
circumstances a married relationship, with its legal, contractual requirements, has, I guess, an emphasis on 
stability, whereas in a de facto relationship there is no contract and therefore the time requirement to satisfy a 
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contract is removed.  The Attorney is removing the requirement for stability and has not indicated how he judges 
stability.  This is about the stability of heterosexual relationships, and by removing the time we are opening it up 
for heterosexual couples in de facto relationships to access IVF within the very early times of their relationship.  
I am not sure if that is the Attorney’s intent. 

Mr McGINTY:  The Act has a code of practice, and directions can be issued to deal with these sorts of matters.  
In the past, because of the requirement that de facto relationships must have been in existence for five of the last 
six years, that has not been an express provision in either the code of practice or the directions.  The contention is 
that this is the sort of matter that could easily be covered in that code of practice or the directions with a view to 
addressing the stability of the relationship from the point of view of the interests of the child. 

Ms McHALE:  The select committee that inquired into this matter endorsed the recommendation that that time 
limit be removed, and there was good reason for that.  It is not just a question of how one defines stability; it also 
involves a very practical medical reason.  The longer a woman is forced to wait, the less fertile she becomes 
because she is ageing.  There is also the equity argument.  A married couple does not have to meet that time 
requirement but a de facto couple does.  That imposes on the de facto couple greater difficulties in conceiving.  
Medically, it does not make sense to have such a time frame and therefore there is good reason to remove it, 
apart from the fact that it was an arbitrary decision and the definition of “stable relationship” will be determined 
during the interview process that the couple must go through.  It may well be set down in the directions.  We 
must remember the impact of delaying treatment on the ability to conceive. 

Mr BOARD:  If my memory serves me correctly, during the debate on parts of the Bill relating to adoption, the 
Attorney General insisted that a de facto relationship be in place for three years. 

Mr McGinty:  Yes. 

Mr BOARD:  I understand that provision in the case of adoption.  This proposed section will remove the 
qualifying period entirely.  I understand the point made by the Minister for Community Development but I see 
inconsistency.  The proposed sections show that the rights of those seeking IVF are greater than those of the 
child.  Under the legislation there is no time requirement for a de facto relationship.  It has been removed 
entirely.  Will a six-month relationship be considered stable?  In other cases will two years be required to prove 
stability?  Who is the judge and jury of that?  In defence of the minister’s proposal, I assume that the normal 
provision of attempting and failing artificial insemination would be a requirement before IVF was sought.  
Hence a time factor would apply.  Will it be a requirement?  What will be the normal time factor in those 
circumstances? 

Mr McGinty:  It would not necessarily be a requirement. 

Mr BOARD:  Did the Minister for Community Development not indicate earlier that only women who had failed 
to conceive through artificial insemination could seek IVF? 

Ms McHale:  The context was to lesbian women who could not conceive through heterosexual sex.  I gave it as 
an example, in reply to the member for Nedlands, of how to define medical infertility. 

Mr BOARD:  Is the minister saying that lesbians have to go through the process of artificial insemination? 

Ms McHale:  No. 

Mr BOARD:  The minister is saying that women will have access to IVF without going through any other 
procedures. 

Mr McGinty:  If a woman is demonstrably medically infertile there is no point going through any other 
procedures. 

Mr BOARD:  How does a woman prove her infertility if she has not sought other procedures? 

Mr McGinty:  It depends on her medical condition. 

Mr BOARD:  Infertility would need to be proved.  If the time requirement for relationships is removed, how will 
couples prove the stability of their relationships?  Who will make that decision?  What guidelines will be used? 

Mr McGINTY:  The clinicians make the decision.  It is appropriate that these matters be dealt with by codes of 
practice or directions made under the Act.  In light of the significant changes made in this area, it would be 
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appropriate for this matter to be covered by a code of practice or directions that indicate the stability of a 
relationship.   

Mr Board:  Is that your intention? 

Mr McGINTY:  That is my understanding of what is intended to be covered under directions.  It is not an area 
for which I am directly responsible, but given the nature of the changes that are being made, it would certainly 
seem to me to be appropriate. 

Ms SUE WALKER:  At the moment can a woman have an IVF procedure under the Act? 

Mr McGinty:  No. 

Ms SUE WALKER:  Can a single woman access an IVF procedure at the moment? 

Mr McGinty:  A woman is required to be in a marriage or de facto relationship. 

Ms SUE WALKER:  Is that the real reason for deleting section 23(c)(ii)?  Is the Government now seeking to 
have a single woman access an IVF procedure? 

Mr McGinty:  Yes. 

Ms SUE WALKER:  A single woman does not have to show any relationship? 

Mr McGinty:  That is right. 

Ms SUE WALKER:  That might answer the member for Murdoch’s question.  Why would a couple have to 
show a relationship period when a single woman obviously would not? 

Mr McGinty:  The point raised by the member for Murdoch is that we are taking out, for people who are not 
married, the requirement that they be in a relationship for five of the past six years, and there seems to be nothing 
in its place.  I agreed with that.  Where there is a relationship, it is intended that that be covered by directions or 
the code of practice.  That was the answer I gave to the member for Murdoch, and that is right. 

Ms SUE WALKER:  My point is that a single woman can go into a clinic and access an IVF procedure.  She 
does not have to show any relationship period, because there is no relationship. 

Mr McGinty:  The domestic arrangements in place for that woman would still have to be looked at. 

Ms SUE WALKER:  She does not have to show a period of relationship, because without a relationship she can 
access an IVF procedure.  It would therefore be discriminatory, would it not, to impose a term for a woman in a 
same-sex relationship?  Is that not why that section 23(c)(ii) has been deleted? 

Mr McGinty:  That is one of the consequences, yes. 

Mr SWEETMAN:  I ask a question on behalf of my colleague, the member for Carine.  She read clause 70 and 
the amendment that the Attorney proposed and has now been passed.  She sat on the Select Committee on the 
Human Reproductive Technology Act 1991.  Section 21, as amended, would read - 

(i) a woman or man; or 

(ii) a couple who are married, or in a de facto relationship with each other whether they are 
different sexes or both female; 

Would that cover the aspect of surrogacy, as it applies to men?  The member for Carine wanted to be sure that 
the provision could not be construed as giving some sanction to surrogacy. 

Mr McGINTY:  I give the member the assurance that he can pass on to the member for Carine that it is not 
intended to relate in any way to surrogacy. 

Postponed clause put and passed. 

Postponed clause 71:  Human Tissue and Transplant Act 1982 amended - 

Mr McGINTY:  There are two amendments standing in my name, both of which I believe are consequential.  I 
move - 
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Page 41, after line 12 - To insert the following -  

71. Section 24 amended 
Section 24(2) is amended by inserting before “persons” - 

“    person or    ”. 

72. Section 26 amended 
Section 26(1) is amended as follows: 

(a) in paragraph (c) by deleting “developed;” and inserting instead - 

“     

developed, or vest in the woman on whose behalf that egg or embryo was developed; 

    ”; 

(b) in paragraph (d) by inserting after “couple” - 

“    or a woman    ”. 

    ”. 

New clause 71 proposes amendments to section 24, consequential to the amendments to section 23 of the Human 
Reproductive Technology Act 1991, set out in clause 70 of the Bill, and reflects the position that gametes or 
embryos may be stored on behalf of either a couple or a single person.  That is the extent of that.  New clause 72, 
which amends section 26, is consequential to the amendments to section 23 of the Human Reproductive 
Technology Act 1991, set out in clause 70 of the Bill, and provides that rights to control or power to deal with or 
dispose of an egg in the process of fertilisation, or an embryo that is outside the body of a woman may vest in a 
single woman or in a couple.  Each of the amendments picks up the capacity of a single person to deal with those 
matters, or in the case of section 26, a single woman or a couple.  

Amendments put and passed.  

Postponed clause, as amended, put and passed.  

Postponed clause 72:  Section 3 amended -  

Mrs EDWARDES:  Clause 72 amends section 3 of the Human Tissue and Transplant Act 1982, and essentially it 
relates to the groups of people who are likely to be regarded as the next of kin, and the senior available next of 
kin.  The amended subparagraphs define the senior next of kin as follows -  

(i) if the child has both a spouse, and a de facto partner who has attained the age of 18 years, the 
spouse or de facto partner with whom the child is living as a spouse or de facto partner; 

(ia) the spouse, or de facto partner who has attained the age of 18 years, of the child; 

In the first instance, the child is referred to, who has both a spouse and a de facto partner, who must be at least 
the age of 18.  Proposed new paragraph (b)(i) reads -  

if the person has both a spouse, and a de facto partner who has attained the age of 18 years, the spouse 
or de facto partner with whom the person is living as a spouse or de facto partner; 

In this paragraph, the spouse or de facto partner with whom the person is living is the senior available next of 
kin.  What is the logical possibility of a child having both a spouse and a de facto partner who has attained the 
age of 18?  This is the first time the Attorney General has used this terminology.  In all the others - 
administration, public trustee and the like - he has used a totally different concept, and I wonder why.  

Mr McGINTY:  The member for Kingsley is right.  The wording is rather inelegant, and not as well expressed as 
it has been in other contexts.  This clause sets out who can object or approve when a person has died and organs 
or tissue are to be donated.  The amendment deals with the situation in which a child under the age of 18 is 
married.  Under the existing legislation, the senior available next of kin, is the spouse of the child.  It is 
conceivable that someone could have been married, separated and entered into a de facto relationship before 
reaching the age of 18.  That is the highly unusual situation that this provision is trying to cover. 
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Mrs Edwardes:  Why haven’t you used that provision elsewhere?  We have supported amendments, and we 
support this one because we understand what you want to achieve.  However, it is totally different from the 
Coroners Act, the Administration Act, the Public Trustee Act and the Cremation Act.  Is there something 
different about human tissue and transplants?  For instance, under the Cremation Act, the wishes of a person who 
was married or in a de facto relationship immediately before the death of the deceased can be considered.  That 
is pretty simple.  The Health Act is more complicated. 

Mr McGINTY:  No, I do not think so.  This is the way in which the Human Tissue and Transplant Act was 
framed, and it was sought to effect minimal change to the structure of the Act in that regard.  I would have 
preferred a more standard formula so that the same sort of provision would apply in each of the circumstances 
when a death occurred and consents were required.  We are talking about the death of a child and the first senior 
available next of kin if the child has both a spouse and a de facto partner. 

Mrs Edwardes:  With whom they were living?  That is what I read out from the Cremation Act.   

Mr McGINTY:  Yes, that would be a simpler way of expressing it.  The proposed subparagraph (i) reads -  

If the child has both a spouse, and a de facto partner who has attained the age of 18 years, the spouse or 
de facto partner with whom the child is living as a spouse or de facto partner; 

That is a more verbose way of expressing the same notion.  Nonetheless, the partner must have attained the age 
of 18 years under this formula.  I do not know that a great deal hangs on this matter; it carries forward the same 
concept. 

Mr BOARD:  I understand the Attorney’s intent.  However, when does a de facto relationship supersede a 
previous spousal relationship?  Again, there is no time factor in the legislation.  Is there a precedent on which the 
Attorney will act in that regard or is it a question again of determining that there was a stable relationship? 

Mr McGINTY:  The member will recall the debate in the Family Court Amendment Bill, in particular the 
amendment to the Interpretation Act to insert the definition of “de facto partner”, and whether the relationship 
had to exist for a certain period before it was recognised as a de facto relationship.  For the purpose of the 
distribution of property, it was a requirement that the relationship be in existence for two years.  In the 
circumstances of the death of somebody and when the Coroner needs to move with some expedition, we have 
tended not to insert a minimum time that the de facto relationship must have existed because often objection is 
made to a post-mortem or cremation.  There is a similar provision in the Cremations Act.  This provision simply 
states that if there was a de facto relationship at the time of death, the de facto partner is a person who, according 
to the priorities, possibly should be consulted and is a person who has a right of veto over the proposal.  It is the 
same here, because we are dealing with organ and tissue donation issues and with someone who has died.  
Rather than getting evidence that indicates that it has been in existence for two years and things of that nature, 
quite often ascertaining that someone is the de facto partner of the person must be done quickly. 

Mr Board:  I understand that.  It reinforces the point we were making throughout this legislation; that is, when 
the rights of a third person are affected by cremation or a whole range of other issues, there needs to be a time 
factor.  However, as soon as it affects the rights of a child, you take it away.  That is the issue in the case of IVF.   
Mr McGINTY:  No, I do not think it relates to the rights of a child; it relates to the ease with which the 
appropriate authorities can obtain the relevant consent.  If someone were in a de facto relationship, he or she 
would be involved in that process, rather than requiring the sometimes difficult evidentiary provisions, and that 
relates to whether there is a cremation, a post mortem or, in this case, an organ or tissue transplant.   
Postponed clause put and passed. 

Postponed clause 79:  Law Reform (Decriminilization of Sodomy) Act 1989 repealed - 
Mrs EDWARDES:  This clause deals with the Law Reform (Decriminalization of Sodomy) Act.  Essentially, it 
provides for a number of amendments to the code, some of which we have referred to tonight and have further 
amended.  It has a preamble that is quite offensive.  That is not the issue that we want to take up in this debate.  
The issue that we want to take up is in relation to part 2 of the Act, which deals with section 23, the 
encouragement of homosexual behaviour not public policy nor a public purpose.  The section states -  

It shall be contrary to public policy to encourage or promote homosexual behaviour and the 
encouragement or promotion of homosexual behaviour shall not be capable of being a public purpose.   
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Section 24 refers to teaching that promotes homosexuality as unlawful and states -  

It shall be unlawful to promote or encourage homosexual behaviour as part of the teaching in any 
primary or secondary educational institution.   

Members may recall that when I spoke during the second reading debate, I highlighted those areas in a years 9 
and 10 health and physical education book which deal with sexuality and human development, including 
heterosexual and homosexual discussion.  It shows a great deal of sensitivity towards sexual relationships, 
whether they be of a heterosexual or homosexual nature.  It talks about the act of sexual intercourse.  Essentially 
it picks up the issue of male and female development and sexual development leading on to conception.  If the 
Government changes the whole issue dealing with homosexuality, what about this will change?  The Attorney 
General has indicated that the Government is repealing this Act.  Repealing the Act does not mean that the 
Government will be promoting or encouraging homosexual behaviour as part of the teaching in primary or 
secondary education.  I recognise that if a young person in a school community has feelings for the other sex, 
there needs to be responsible discussion about it.  This book points out that having feelings for a person of the 
same sex does not necessarily mean that the adolescent is homosexual.  It is quite a normal stage to go through in 
one’s adolescent years.  As such, we would like further detail about what is being proposed.  I understand that 
the Attorney General has set up a committee and appointed a number of people.  Who are those people and how 
will they engage the school community? 

Mr McGINTY:  In the second reading speech I spoke about doing that.  I have since learnt that that group, from 
the Department of Health and the Department of Education, has been in existence for two years, so it is not 
intended to set up a new body.  
Mrs EDWARDES:  The other critical issue is the time frame.  We are still debating the legislation in the 
Legislative Assembly, and in the run-up to Christmas the school community has virtually closed down except for 
school graduations.  The parents and citizens associations probably will not meet until February or March.  The 
Attorney General knows what P&Cs are like; they will not finalise the discussion in the first meeting, but will 
want several meetings to engage the rest of the school community.  Concern exists in the community about what 
is proposed, and a report in the newspaper referred to a group that said that homosexual education should be 
taught in primary schools.  The community is concerned about the extent of that proposed education.  
Mr CARPENTER:  This is the biggest red herring that has been dragged across this debate.  Everyone in this 
Chamber knows that it is a farce that we are going through this process of rebutting this ridiculous claim that has 
been put forward, firstly, by the Leader of the Opposition and now the member for Kingsley.  The Leader of the 
Opposition should know full well, because he was Minister for Education for a few years in this State, how 
changes to the curriculum are brought about and the process by which they are implemented.  For the other 
members in the Chamber, and also for other people who may be concerned by some of the ill-informed and 
deliberately misleading comments that have been made in this debate, I will point out a few things.   
First of all, the repeal of this legislation will have no effect on teaching in schools.  I ask members to refer to the 
section 62 of the School Education Act, which talks about the powers of the principal.  I will go through this at 
some length to explain to people how the curriculum and the responsibility for teaching in schools is governed 
by legislation.  This legislation was introduced by the former Government.  Section 62(1) reads -  

Every government school is to have a principal, that is a person appointed under section 236(2) to be in 
charge of the school.  

Section 63(1) reads - 

The functions of the principal of a government school are    

Subsection (d) reads - 

to see that instruction provided in the school is in accordance with the requirements of    

(i) the Curriculum Council Act 1997-  

I will come to that in a minute.  Section 63(1) continues - 

(e) to establish a plan for the school in consultation with the Council and the school's teaching 
staff setting out its objectives and how the objectives and priorities will be achieved;  
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(f) in consultation with the Council and the school's teaching staff to monitor and report on the 
school's performance in relation to the plan referred to in paragraph (e);  

(g) to promote cooperation with the local community;  

(h) to encourage innovation in educational practice; and  

Section 63(2) reads - 

The principal of a government school has the powers necessary for the performance of his or her 
functions.  

Section 64 then delineates the role of a teacher.  Section 64 reads - 

(1) The functions of a teacher in a government school are    

(a) to foster and facilitate learning in students;  

(b) to give competent instruction to students in accordance with    

(i) the curriculum;  

(ii) standards determined by the chief executive officer - 

That is now the Director General of Education - 

(iii) the school's plan referred to in section 63(1)(e) -  

In other words, a plan drawn up in consultation with the school community.  To continue -  

and to undertake the preparation necessary to do so;  

Section 64(1)(c) states -  

to undertake regular evaluation and reporting of the progress of students within the terms of the school 
plan referred to in section 63(1)(e);  

Section 64(1)(d) continues - 

to be answerable to the principal for the educational achievement of students under his or her 
instruction; 

To cut a long story short, principals are required to ensure that the teaching in their schools is conducted in 
accordance with the curriculum.  Teachers are answerable to the principal and to the school community because 
of the school plan.   
Section 67 of the Act is titled “Curriculum”.  It states -  

The curriculum in a government school is to be determined by the chief executive officer, - 
That is to say, the director general -  

but any determination is to be made in accordance with the requirements of the Curriculum Council Act 
1997. 

I refer members who are interested in the requirements of the Curriculum Council Act to that Act.  Rather than 
speaking out of ignorance, members should look at that Act.  
Mr Johnson interjected.  
Mr CARPENTER:  I just said, rather than speaking out of ignorance, members should look at the Act.  Section 
68 of the School Education Act is titled “Curriculum not to promote certain subject-matter”.  The previous 
Government laid down in its legislation what was not to be promoted in the curriculum.  Section 68(1) states - 

The curriculum and teaching in government schools is not to promote - 

(a) any particular religious practice, denomination or sect;  

(b) any particular political party;  

(c) any commercial goods, product or service; or  

(d) the case of a party to an industrial dispute.  
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It is silent on the matter that we are currently discussing.  However, all changes to the curriculum must be made 
in accordance with the Curriculum Council.   

I will turn to the Act that governs the Curriculum Council, to look at how that body is constituted and its powers.  
Section 4 of the Curriculum Council Act deals with the objects of the Curriculum Council.  The main objects of 
the Act are to - 

(a) establish the Curriculum Council;  

(b) provide for the development and implementation of a curriculum framework for schooling 
which, taking account of the needs of students, sets out the knowledge, understanding, skills, 
values and attitudes that students are expected to acquire;  

That is set by the Curriculum Council, not by members of Parliament.  The Act continues - 

(c) provide for the development and accreditation of courses of study for post-compulsory 
schooling; and  

(d) provide for the assessment and certification of student achievement. 

The Curriculum Council was established according to section 5 of the Act, which provides -  

(1) A body called the Curriculum Council is established.  

(2) The Council is a body corporate with perpetual succession.  

(3) Proceedings may be taken by or against the Council in its corporate name.  

(4) The Council is an agent of the Crown and enjoys the status, immunities and privileges of the 
Crown. 

Section 6 outlines membership of the council.  Let us look at the evil people who might, according to some 
members of this Parliament, be about to insert potentially offensive material into the curriculum.  For some 
reason or another, they might be tempted to promote homosexuality because of a change of legislation.  Let us 
have a look at who those people are.  Who will establish the curriculum?  I ask the previous education minister 
to tell me who they are.  It was his Act, but he does not know.  

Mr Barnett:  Don’t be ridiculous.  

Mr CARPENTER:  The Leader of the Opposition had absolutely no understanding of his old portfolio or of the 
Acts that he brought forward under his portfolio.  Here they are.  I am asking him who these people will be.  

Several members interjected.  

Withdrawal of Remark 

The ACTING SPEAKER (Mr Dean):  Did I hear unparliamentary language from the member for Avon?  

Mr TRENORDEN:  I used the word “bloody”.  

The ACTING SPEAKER:  That is not acceptable.  

Mr TRENORDEN:  I withdraw the statement.  The minister is a pipsqueak instead.  

Debate Resumed 

Mr CARPENTER:  Section 6 of the Act outlines the membership of the Curriculum Council.  It states -  

(1) The Council is to consist of the following members - 

(a) a chairperson appointed by the Minister;  

(b) the chief executive officer; and  

(c) 11 other persons appointed by the Minister.  

(2) Of the persons appointed under subsection (1) (c) -  

(a) 3 are, in the opinion of the Minister, to have experience and expertise in industry, 
education or community affairs;  

(b) 2 are to be nominated by the chief executive officer of the Education Department;  
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(c) one is to be nominated by the Catholic Education Commission;  

I cannot imagine the Catholic Education Commission behaving in the way the Opposition has asserted it is about 
to behave.  It continues - 

(d) one is to be nominated by the Association of Independent Schools of Western 
Australia;  

I cannot imagine the Association of Independent Schools behaving in the way that the Opposition says it might 
be about to behave.  The Act continues - 

(e) one is to be nominated by the chief executive as defined in the Vocational Education 
and Training Act 1996;  

What reason would such a person have to promote homosexuality because of the passage of this legislation?  

It continues - 

(f) one is to be nominated by either - 

(i) the chief executive officer of Curtin University of Technology; 

(ii) the chief executive officer of Edith Cowan University; 

(iii) the Vice-Chancellor of Murdoch University; 

(iv) the Vice-Chancellor of The University of Western Australia; or 

(v) the Vice-Chancellor of the University of Notre Dame Australia, 

as determined by the Minister. 

(g) one is to be a representative of the interests of teachers and is to be appointed on the 
recommendation of the State School Teachers’ Union of Western Australia and the 
Independent Schools Salaried Officers’ Association; and 

(h) one is to be a representative of the interests of parents of children attending school 
and is to be appointed on the recommendation of the Western Australian Council of 
State School Organisations (Inc.) and the Parents and Friends’ Federation of Western 
Australia (Inc.). 

We are repealing a piece of legislation that makes it a prospective crime for someone to be deemed to have 
promoted homosexuality in a school.  Is it a crime to be deemed to have promoted drug abuse in a school?  What 
other activity in all society is deemed to be a crime if someone is deemed to have promoted it?  If I go to a 
school and a child asks me, as a teacher, whether I think anything is wrong with homosexuality, and I say no, I 
do not, I think it is a perfectly common, perfectly natural part of the human condition; and if the child asks me 
whether I disapprove of it and whether I think it is evil and should be banned, and I say no, I do not, can I be 
deemed by somebody with the mentality of the member for Hillarys to be promoting homosexuality and 
therefore liable to prosecution?  It is a ridiculous clause in the law in Western Australia.  That is why it is being 
repealed.  It was inserted by Hon Peter Foss to mollify some conservatives in Western Australia who were 
concerned about the small baby steps he was taking. 

Mr McRAE:  This is the only light we have had on this subject for weeks, and I would like to hear more. 

Several members interjected. 

Mr CARPENTER:  It is better than no light at all, my friend.  It is better than the abyss of darkness in which 
those opposite prefer to operate and the dark fear that they are trying to generate in the community.  The clause 
that we are repealing was inserted into the Criminal Code by Hon Peter Foss to mollify some of the conservative 
opponents of the tiny steps towards liberalisation of the law that the then Government took in 1989.  That is why 
it was put in the legislation. 

Ms Sue Walker:  What? 
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Mr CARPENTER:  It was.  Everybody knows that.  I sat through the debate.  The member for Nedlands did not 
have that privilege.  I know why it was inserted into the law.  Repealing that piece of the legislation will have 
absolutely no effect on the curriculum taught in Western Australian schools.  If members opposite do not follow 
what has just been said, they are either too tired, because they have been here arguing the point too long, or they 
are not interested.  They are interested in manifesting fear in the community about people from whom there is 
nothing to fear. 

The Curriculum Council of Western Australia determines what is in the curriculum.  It draws upon the expertise 
of hundreds of people.  More than 600 people in Western Australia in the past few years have been involved in 
curriculum development.  Over the past two years in Western Australia, the Department of Education and the 
Department of Health have been looking at aspects of sexual education materials to be taught in Western 
Australian schools, as has the Commonwealth Government.  They may well deem that there is material that will 
be of benefit to students.  Under an Act established by the now Leader of the Opposition - it is very good 
legislation - the Department of Education and the people who constitute the Curriculum Council, in consultation 
with the community and all the parent groups, will look at that material, and if they deem that it will be of 
benefit to the students of Western Australia, they may well recommend that it become part of the curriculum.  

Nothing will be forced into the school curriculum as a result of this legislation.  The School Education Act, 
another very good piece of legislation passed in this Parliament by the previous Minister for Education, 
intelligently includes a final safety valve.  Section 72 of the School Education Act 1999 reads - 

Principal may exempt child from particular classes - 

(1) A parent of a child at a government school may in writing request the principal to grant an 
exemption for the child from attendance at classes at which a particular part of a course of 
study is taught.  

In other words, should that very dark and evil day, of which members opposite are afraid, come to pass in 
Western Australian schools, when some material finds its way into the curriculum that members opposite or 
other parents find evil and offensive, they have the right to request that their child be withdrawn from the class.  
That final safety measure was included in the Act by the previous Minister for Education in his wisdom.  He did 
the right thing.  In other words, there is absolutely nothing to fear from the school curriculum as a result of the 
passage of this legislation.  Everybody in the gallery knows it, but for their own political purposes members 
opposite are trying to incite fear and loathing in the Western Australian community for absolutely no purpose 
other than crass political gain. 

Ms SUE WALKER:  I speak on behalf of some parents in my electorate who have expressed their concern to 
me.  I am not speaking for political purposes.  People have expressed concern because they do not know what 
will be taught. 

Mr Kucera:  Now you can advise them.  Give them a copy of Hansard. 

Ms SUE WALKER:  It does not do members opposite proud when the minister rants and raves as he did, and 
sanctimoniously and pompously puts his argument.  Parents genuinely want to know the effects of this 
legislation. 

Mr Carpenter:  Now you can tell them. 

Ms SUE WALKER:  I do not know that I can tell them.  I could not understand half of what the minister said.  
He was prancing about and being sarcastic.  

Mrs Edwardes:  The process does not indicate what will be taught. 

Ms SUE WALKER:  That is true.  My constituents are genuinely concerned about what will be taught in 
schools. 

Mr McRae interjected. 

Ms SUE WALKER:  The member for Riverton should stay on the back bench where he will sit for a long time. 

Mr McRae interjected. 

The ACTING SPEAKER (Mr Dean):  The member for Riverton, order. 
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Ms SUE WALKER:  He will be out of his seat in three years.  I am still not sure whether this subject will be 
taught in primary or secondary schools.  I will read the minister’s speech but I am disappointed in the way he 
delivered it; it was very poor. 

Mr BARNETT:  The Minister for Education claims that this was a red herring and some sort of crass political 
stunt by the Opposition.  For the benefit of members I will read again from the Attorney General’s second 
reading speech on this Bill.  With reference to education he said - 

. . . this section may have impeded beneficial activities such as safe sex education campaigns and the 
information about safe sex practices in schools since 1989 as this relates to young gay men.  

They are the Attorney General’s words.  He is saying that this section of law may have impeded safe sex 
education for gay young men.  The Minister for Education said that it is a red herring and that we should not 
raise it.  Why should we not raise it?  The Attorney General included it in his second reading speech and the 
Opposition questioned it.  That issue has not been debated in a public forum.  Why should the Opposition not ask 
what is proposed?  There is no doubt that since we have raised it, a tiff has occurred between the Minister for 
Education and the Attorney General. 

Mr McGinty:  Not in the least.   

Mr BARNETT:  Not in the least! 

Mr McGinty:  You ought to know about tiffs!   

Mr BARNETT:  Okay.  I must have misread the body language.  A bit of spitting of dummies was going on up 
and down the corridor.  

Mr McGinty:  We are the best of mates. 

Mr Kucera:  Are you disagreeing with what the Minister for Education said?   

Mr Barnett:  Yes, I am. 

Mr Kucera:  Even though it was your legislation, you are disagreeing with what he said? 

Mr BARNETT:  Yes, I am. 

Mr Kucera:  That is the first logical, sensible explanation that has been given. 

Mr BARNETT:  Our curriculum in Western Australia has been established by the Curriculum Council under the 
legislation and is outstanding.  It is acclaimed as a leading curriculum; and, as the minister would be aware, it 
will probably be adopted by some other nations that have looked at it.  The curriculum is an outcomes-based 
curriculum and dictates what levels of competence a student will reach at various stages.  It is not a specific 
syllabus about exactly what will be taught in schools; in other words, it does not dictate that in a school year a 
school will teach this, this and this.  It details what levels of achievement may be determined in each of the eight 
learning areas.  That is why it is called a curriculum framework.  Therefore, when the Attorney makes comments 
about safe sex education as it relates to young gay men, it raises an issue.  That issue is not changes to the 
curriculum.  I agree with the Minister for Education that the curriculum framework will not change as a result of 
this legislation.  However, what may change is the nature of the materials that are used within the syllabus at 
school level.  The Minister for Education has said that the Commonwealth is doing work on this matter.  It may 
well be.  All sorts of groups may be doing work.  The Minister for Education may not have had this experience 
yet, but from time to time groups will come to him, whether they be environmental groups, antidrug groups, 
religious or moral groups, or groups from the mining industry or the small business sector, with various sets of 
often very high quality materials that they want used within schools; and if they are smart they will design those 
materials so that they at least fit within the curriculum framework.  I have no doubt that elements of the gay and 
lesbian community will at some stage come to the education sector and say they have prepared material on safe 
sex education as it relates to young gay people and they think it should be made available in schools; and some 
schools and teachers will agree and will wish to use that material.  However, that can happen without any change 
to the curriculum.  I am not suggesting the curriculum will change.  The reason we raised this issue in debate and 
publicly was because the Attorney General referred to it in his second reading speech.  It had been given no 
public airing, and the public response reflects an element of surprise and concern among parents.  We are not 
talking about the curriculum.  We are talking about the materials that may be used in our schools.   
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Ms GUISE:  I feel I am eminently qualified to speak on this matter, because I am a former president of the WA 
Council of State School Organisations, which took part in the debate on the School Education Bill, and we had a 
representative on the Curriculum Council; I took part in the report on safe and secure learning environments in 
our schools; I took part in the Australian Council of State School Organisations; and I also worked with the 
Curriculum Corporation.  Given the scaremongering and misinformation in the community, members opposite 
are probably quite right to raise the concerns that have been brought to them by some parents, because the 
misinformation has gotten in the way of the facts.  The debate about sex education is not new.  Parents have 
traditionally been involved in those discussions in schools and will continue to be involved.  The curriculum 
framework is, as the leader of the Opposition said, a framework, but it is based on standards and outcomes, 
which the principal, as the Attorney indicated, under the direction of the Director General of Education, has an 
obligation to ensure that the staff of the school implement and keep in line with.  

The school community also has traditionally been a part of discussions about contentious issues that may or may 
not be presented as part of the health education curriculum.  That is not new and has happened since time 
immemorial as far as I can remember - and I have been around parents and citizens associations for a long time.  
As I said recently in my speech at the second reading stage, we have never presented students with a how-to sex 
manual.  That is not what sex education in schools is about.  Students learn about the reproductive system and 
they learn about safe and supportive relationships.   

If we do not repeal this section of the Bill, we are in danger of keeping in place a threat that hangs over school 
staff, including the school nurse or the school psychologist, who may well be approached by a student and asked 
questions.  We must repeal this part of the legislation because it remains a threat and stops students who desire to 
do so from gaining important information about their welfare and safety.  As I said before, the health education 
syllabus is not a how-to manual.  We do not go through the pages of the Kama Sutra.  If that is what is worrying 
the member for Hillarys, he can rest assured that that is not what happens. 

Mr Johnson:  Do you not think that the parents should be asked those questions? 

Ms GUISE:  Parents have traditionally had a say in those sorts of issues in schools.  As the Minister for 
Education has pointed out, parents can ask the principal to withdraw their children from a section of a class if 
they have a conscientious objection to what is being taught.  That remains in the Bill under clause 72.  

Mr Barnett:  In your view, would it be appropriate, for example, for a young gay or lesbian person to be invited 
to address students in a school about being gay or lesbian?  

Ms GUISE:  Yes, if they talked about safe, supporting relationships, sharing feelings, how they feel and the 
discovery of their sexual orientation.  That would be part of the school community and a part of expressing 
themselves.  There is a lot of difference between doing that and explaining details about one’s discovery.  Some 
members fear that the sexual acts of homosexuals will be discussed.  The different acts that heterosexuals engage 
in are not taught to students, so why should we make such a fuss about homosexuality?  Students must be able to 
ask questions discreetly and get answers.  The Opposition’s portrayal of this clause is very unfair and unwise.  If 
this piece of the legislation were not repealed, the Opposition would be responsible for doing incredible damage.  

Mr BARNETT:  The answer by the member for Wanneroo confirms why this issue should have been raised 
publicly.  I do not know whether many parents would feel comfortable with young or older homosexual people 
going to schools and - 

Mr Kucera:  You are the one suggesting that. 

Mr BARNETT:  It was just confirmed.  

Mr Kucera:  You are adding fuel to the fire.  

Mr BARNETT:  I am not adding fuel to the fire at all.  I do not think that the majority of parents would feel 
comfortable if speakers within school programs who were representatives of the gay and lesbian community 
discussed their lifestyle, relationships or whatever else.  That is not appropriate.  The majority of parents would 
share that view.   

Mr Kucera:  Does that happen now with heterosexual people?  Do we invite them to discuss what they do in the 
privacy of their own homes?  Do we invite people from brothels to discuss what they do?  Of course we do not.  
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The Opposition is talking arrant nonsense.  The Leader of the Opposition is adding to the fear in the community 
about this issue that has gone on for the past week.  

The ACTING SPEAKER (Mr Andrews):  Thank you, members! 

Mr BARNETT:  She confirmed that essentially gay and lesbian people could be invited into schools. 

Mr Kucera:  You are the one making the suggestion. 

Mr BARNETT:  Go away.  Read the Attorney General’s speech.  The Attorney General raised the issue of safe 
sex education as it relates to young gays in schools.  He raised the issue; not the Liberal Party.  The minister can 
get up later and contribute.  I do not think parents want that to happen in schools.  Young people in schools who 
have issues and questions about their sexuality and the like can talk to school psychologists and the like.  They 
are not impeded in dealing with that. 

Ms Guise:  Many teachers feel threatened by that role. 

Mr BARNETT:  Teachers may feel that that section limits them in appropriately dealing with questions that may 
arise in a classroom situation.  Like so many other parts of this Bill, that section could have been considered in a 
more objective and dispassionate way out of this environment.  In the words of the Attorney General, this opens 
the way for material to go into schools and other places.  I put it to members that the gay and lesbian community 
will start to promote material for distribution in schools. 

Ms Guise:  Rubbish! 

Mr BARNETT:  Time will be the test.  I do not make any comment on the quality, virtue or otherwise of that 
material, but I am willing to bet that it will not be long before gay and lesbian groups of one form or another will 
promote material for use in schools and will advise schools that this is available.  The Minister for Education 
will probably have to make some sort of call on it.  Occasionally these issues happen. 

Mr Carpenter:  It already does come up. 

Mr BARNETT:  I found it quite strange as Minister for Education under the old education Act when a school 
wanted to say the Lord’s Prayer at assembly, and I had a fight with the department to allow that.  These silly 
issues will arise when the bureaucracy and the so-called letter of the law conflict with commonsense.  This is a 
legitimate issue.  Parents wish to know.  Parents were not advised of this.  Why be so sensitive about it?  As a 
parent, I do not want it to be promoted in schools.  The majority of parents do not want primary schoolchildren 
to be exposed to safe sex education as it relates to gay people.   

Mr Marlborough interjected. 

Mr BARNETT:  I would be willing to bet what the attitude is of people in the Peel electorate.  They will not 
want this in schools.  That is not to say that schools cannot deal with inquiries and provide assistance to 
individual students.  If this is something we were not meant to raise, why are members so sensitive about it?  
Why the anger from members opposite? 

Mr HYDE:  I want to get back on to the topic.  We are creating something which is not a reality; it is a furphy.  It 
is almost as though the member has the school bag over his shoulder and is putting the furphy into this debate.  
What is this Foss preamble all about?  There was a program on ABC television on Sunday night about paragraph 
175 in the German Constitution, which had wording similar to that in the Foss amendment.  That amendment has 
popped up occasionally around the world, but today, in the year 2001, the only Legislature in the entire world 
with legislation banning the promotion of homosexuality is in Western Australia.  That is our claim to fame.  In 
Germany, the legislation was worded similarly to the Foss amendment.  People lived with that for 40 years and 
through the 1920s when Germany was one of the most liberal, progressive and most inclusive countries.  Despite 
the legislation there were no problems.  The former Minister for Education would know that, despite that 
legislation, no-one was thrown into jail.  The documentary on Sunday night showed that under the regime of 
Adolf Hitler, the legislation was amended.  It was not just the promotion of sexuality.  The legislation was 
amended to include anybody who appeared to be homosexual and anyone suspected of being homosexual.  They 
could be put in jail or elsewhere.  That is what happened with this sort of legislation.  This sort of legislation was 
used in Germany to incite fear, hatred and loathing.  Gay and lesbian people today may not have ended up in jail 
or lost their jobs over this preamble, but they know they are second-class citizens in this society.  This is a 
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horrendous piece of legislation.  East Germany withdrew it in 1968.  West Germany withdrew it in 1969.  It is 
time that Western Australia withdrew it in 2001. 

Mr TRENORDEN:  I take offence at the comments made by the Minister for Education.  In all my contributions 
to debate, I never made the comments about schools that he attributed to me.  To watch him rant and rave like a 
lunatic has really got up my nose. 

Point of Order 

Mr KUCERA:  Those comments are most unparliamentary and should be withdrawn. 

The ACTING SPEAKER (Mr Andrews):  There is no point of order. 

Debate Resumed 

Mr TRENORDEN:  The most precious possession of families is their children.  I visited St Joseph’s School in 
Northam last night.  It was the senior year’s graduation.  The principal proudly announced that the school had no 
vacancies.  There are plenty of vacancies in the high school across the road.  That is because parents make 
decisions.  The minister can rant and rave at me for as long as he likes.  I am not the person he has to convince.  
The minister has to convince people in the wider community.  I have not told people in my electorate that they 
have to worry about the education system.  I have not said anything like that at all.  I take exception to the 
minister deciding, at two o’clock in the morning, to point a shotgun in my direction and pull the trigger.  I have 
every right to take offence at that. 

Mr Marlborough:  Did he hit you? 

Mr TRENORDEN:  I am still standing.  The member and I are sizeable targets.  If the minister misses either of 
us he is a pretty bad shot.   

Parents have every right to be concerned about their children.  Parents make decisions on a daily basis about 
where their children go.  People ask what is happening to the public schools.  People want their children to be 
protected. 

Mr Carpenter:  When did the children start leaving the government school and start going to the private school? 

Mr TRENORDEN:  It has been happening for some years. 

Mr Carpenter:  The member should direct his remarks to the Leader of the Opposition. 

Mr TRENORDEN:  I am directing my remarks to the minister.  The minister decided to come into the House 
with his jackboots on and jump on everyone.  He has brought this debate on, not me.   

It has been happening for a number of years over a range of issues.  If the Government wants this issue hanging 
out in the stratosphere, people will add this issue to the reasons that they do not send their children to 
government schools.  It is not for me to go out into the community and inform people that they are wrong.  It is 
the task of government members, who are the people promoting this Bill. 

Mr Carpenter:  What you are saying is that for several years parents have been taking students out of government 
schools and putting them into non-government schools during a time when the section 24 of the Law Reform 
(Decriminalization of Sodomy) Act has been in effect and it has potentially been a crime to be seen to be 
promoting homosexuality in public schools.  Where is the logic in all this?  If we repeal the legislation, they will 
all come flooding back! 

Mr TRENORDEN:  The logic is that it is the Government’s responsibility.  It has brought the Bill on and it 
should convince parents of the consequences of the Bill.  Its members should not rave and rant at me about the 
consequences of the Bill. 

Dr WOOLLARD:  I voice some concerns brought to my attention by teachers of health education.  I am 
concerned about some of the comments made by some government members.  One teacher in particular teaches 
health education at a high school, and as part of the health education curriculum currently teaches about 
homosexuality.  The heterosexual act is currently taught in some detail.  The teacher is concerned that if this Bill 
is passed in its current format, it will be seen as anti-discriminatory if the homosexual act is not explained in 
some detail.  I would be interested in the Attorney’s comments. 
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Mr Marlborough:  Is it a teacher from Europe holidaying here for a while? 

The ACTING SPEAKER (Mr Andrews):  Member for Peel, the member for Alfred Cove obviously does not 
want to take interjections. 

Dr WOOLLARD:  I would be interested in the Attorney General’s comments, so that I will be able to take back 
his response. 

Mr JOHNSON:  Members opposite, particularly the Minister for Education, have said that members on this side 
of the House are spreading a furphy .  The member for Wanneroo has said that we are running around with this 
story because we do not want the teaching, promoting or encouraging of homosexual behaviour in schools.  That 
is not the case at all.  We feel strongly about it, of course, but we are representing hundreds and hundreds of 
parents who have contacted us about this part of the Bill.  The minister is virtually saying that he does not think 
it will happen and that it is up to the Curriculum Council.  He would not take an interjection from me.  It was a 
genuine question, because I thought he said prior to his description of the Curriculum Council that the Director 
General of Education had the overriding authority. 

Mr Carpenter:  That was authority over the principals.  The Leader of the Opposition might be able to clarify 
this, but I think the minister can direct the Curriculum Council.  Why would he on this issue? 

Mr Barnett:  It might be an issue where you might do it. 

Mr JOHNSON:  It was a genuine question, because I thought I heard the minister say that the director general 
had the overriding authority on what went on in schools.  By implication I took that to mean that he had an 
overriding authority over and above even the Curriculum Council.  Do they report to him?  

Mr Carpenter:  No, they do not.  The Curriculum Council does not report to the Director General of Education; it 
reports to the minister.   

Mr JOHNSON:  Is it up to the minister whether he takes note of the Curriculum Council?  

Mr Carpenter:  The Curriculum Council is separate from the Department of Education.  It is not part of the 
Department of Education.   

Mr JOHNSON:  I realise that.  

Mr Carpenter:  It does not report to the Director General, it reports to the minister.   

Mr JOHNSON:  Does the minister then decide whether he wishes to implement the recommendations of the 
Curriculum Council?  

Mr Carpenter:  The Curriculum Council does not come to the minister and request permission for every 
recommendation.   

Mr JOHNSON:  It recommends to the minister, does it not?  

Mr Carpenter:  It reports on its activities to the minister, but it does not seek permission.  

Mr JOHNSON:  How do the Curriculum Council’s decisions on the curriculum get to the schools?  

Mr Carpenter:  The Curriculum Council establishes the curriculum framework and the curriculum, and the 
schools implement the curriculum.  

Mr JOHNSON:  Do they take the advice directly from the Curriculum Council, or through the minister?  

Mr Carpenter:  The Curriculum Council develops the curriculum, and reports to and is accountable to the 
minister, but it does not seek the approval of the minister for every decision it makes.  It does not operate that 
way.  The Curriculum Council develops the curriculum and the government schools, and the non-government 
schools that choose to, implement the curriculum in their schools.  

Mr JOHNSON:  Does it come through the minister’s office?  

Mr Carpenter:  No it does not.  

Mr JOHNSON:  The minister just said that it reports to him.  It does not go directly to the schools with the 
curriculum.  The Curriculum Council must go through some system.  



Extract from Hansard 
[ASSEMBLY - Tuesday, 11 December 2001] 

 p6798e-6916a 
Mrs Cheryl Edwardes; Mr Colin Barnett; Mr Jim McGinty; Deputy Speaker; Mr Pendal; Mr Rob Johnson; Dr 
Janet Woollard; Mr Rod Sweetman; Mr John Hyde; Mr Arthur Marshall; Acting Speaker; Mr John Bradshaw; 
Mr Matt Birney; The Acting Speaker; Mr Bernie Masters; Mr John Quigley; Mr Jeremy Edwards; Ms Sheila 

McHale; Speaker; Mr Tony McRae; Ms Sue Walker; Mr Paul Omodei; Mr Bill McNee; Mr John D'Orazio; Mr 
Mike Board; Mr Max Trenorden; Mr Ross Ainsworth; Mr Alan Carpenter; Ms Dianne Guise; Mr Kucera; Mr 

Dan Barron-Sullivan; Mr Barron-sullivan; Mr John Kobelke; Mr Acting Speaker; Mr John Day; Mr Tony Dean 

 [96] 

Mr Carpenter:  It reports to the minister and it establishes the curriculum.  Government schools also, through the 
director general, report to the minister, and are accountable to the minister.   

Mr JOHNSON:  Therefore, the minister is the responsible person.  He implements the curriculum.  

Mr Marlborough:  I suggest the member for Hillarys finds out what the Curriculum Council does, and then 
reports to the House tomorrow.  

Mr JOHNSON:  I know exactly what the Curriculum Council does.  I just want to know what the reporting 
structure is.  I want to know what influence the minister has in the Curriculum Council’s decisions or 
recommendations to schools.   

Mr Marlborough interjected.  

Mr JOHNSON:  We have here the fountain of all knowledge!  The member for Peel has been having a go at the 
Opposition tonight.  I just want to know what the facts are.   

Mr Carpenter:  Do you recall who I outlined as constituting the Curriculum Council?  

Mr JOHNSON:  Yes, I do.  I could not repeat each one of them.  There were representatives from the WA 
Council of State School Organisations, and from some of the universities.  Are there any representatives from 
Edith Cowan University?  

Mr Carpenter:  There is a representative of the universities.  

Mr JOHNSON:  That is a concern, because of their attitude to Father Watt.  That is why I have a problem with 
Edith Cowan University.  I would love to carry on a bit more, but I will have to sit down for a moment.  

Mrs EDWARDES:  I acknowledged earlier this evening that I could understand why people would regard the 
preamble as offensive.  The member for Perth referred to that.  The Opposition has picked up on not the 
preamble or the other elements being deleted from the Act, but the provision dealing with the promotion of 
homosexuality in schools.  If parents or the school community see the Government removing the clause which 
prohibits the promotion of homosexuality in schools, it is understandable that they will be concerned about the 
material that may be distributed in the schools.  The minister outlined the process, which presumably provide 
checks and balances, although he did not use that terminology.  He cannot outline the content of those safeguards 
or checks and balances and we must take them on faith.  The community is concerned about what will be 
incorporated because people have not been involved with this legislation.  We have referred previously to the 
contentious issues in the Bill.  The minister said that students could opt out if they did not like it.  That will not 
work either. 

Mr Carpenter:  Why is it in the School Education Act if it doesn’t work? 

Mrs EDWARDES:  The minister knows that it is there for conscientious objectors. 

Mr Barnett:  Students can object on religious grounds, but in reality it will not work.  

Mr Carpenter:  Why did you put it in the Act?   

Mr Barnett:  For conscientious objectors, as the member for Kingsley said, and if there are objections on 
religious grounds. 

Mrs EDWARDES:  People have different views about how this provision will operate.  For instance, a couple of 
school principals to whom I have spoken have said that the issue is too sensitive. 

Mr Carpenter:  Give me their names confidentially and I will talk to them. 

Mrs EDWARDES:  Yes, right! 

Mr Carpenter:  Don’t stand and make assertions about school principals and not be prepared to tell me who they 
are. 

Mrs EDWARDES:  I am sorry, the minister should talk to school principals. 

Mr Carpenter:  I will try to allay their fears and I can do that confidentially.  Why do you stand there making 
those assertions?  Are you making them up? 

Mrs EDWARDES:  No, I am not. 
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Mr Carpenter:  All right, give me the names confidentially and I will speak to them and try to allay their fears. 

Mrs EDWARDES:  I was not brought down in the last shower. 

Mr Carpenter:  No, nor was I.  Your typical tactic is to make assertions like that and not back them up when you 
are challenged. 

Mrs EDWARDES:  I do not think so. 

Mr Carpenter:  I don’t believe you. 

Mrs EDWARDES:  The Minister for Education will learn the views of school principals as the time nears for a 
continuation of the debate in school communities.  School principals regard this issue as too sensitive.  There are 
teachers in the school system today who will not teach sex education. 

Mr Carpenter:  No, because they could be prosecuted. 

Mrs EDWARDES:  They all say, “Not me, not me, not me” until one person is left.  There are teachers who will 
not teach the current material.  Another issue, as the Minister for Education actively highlighted, is the question 
and answer session.  A lesbian teacher who was referred to me said that she would be concerned about 
conducting a question and answer session.  She is a professional teacher and has no difficulty teaching the 
curriculum in a professional way.  However, she pointed out to me that teachers will run into trouble in the 
question and answer session.  She has serious concerns about some of her colleagues conducting those sessions.  
The issue, therefore, for the Government is a lack of consultation and lack of communication with the public.  
The Government then had the audacity to ask why the Opposition raised the matter, and said that there is no 
issue.  What a load of nonsense!  The Government is not game to debate these contentious issues in the 
community.  If the Government did that, it might get a better result, but it will not do that and until that time 
there will be a level of concern about the content of the sessions in schools. 

Mr TRENORDEN:  The member for Kingsley’s assessment of the matter is correct.  The people who 
approached me in the past few weeks are concerned -  

Mr Marlborough:  The 27 per cent who voted for you? 

Mr TRENORDEN:  No, the 100 per cent who did not vote for the member for Peel. 

Mr Marlborough:  Did the 27 out of the 100 who voted for you come to talk to you?  Have they fallen in love 
with Mark Nevill as well? 

Mr TRENORDEN:  The member for Peel should keep going. 

The ACTING SPEAKER (Mr Andrews):  Order, member for Peel. 

Mr TRENORDEN:  Mr Acting Speaker, I am happy to stand and listen to the member for Peel’s interjections for 
as long as he wants to interject.  I am content to stand for many hours to come, and I intend to. 

The ACTING SPEAKER:  I am listening to the Leader of the National Party. 

Mr TRENORDEN:  No, it is all right.  Does the member for Peel have any more to say? 

Mr Marlborough:  You’ll get more, don’t worry. 

Mr TRENORDEN:  I would like to hear some more from the member for Peel.  Come on, give me a bit more. 

Mr Acting Speaker, parents have come to me about this issue.  I repeat the fact that it is not my responsibility to 
point out to them the options in the Bill.  That is the responsibility of the Government.  Unlike people on the 
other side, I spend about 80 hours a month driving, so I listen to a lot of talkback radio.   

Mr Marlborough interjected.  

Mr TRENORDEN:  The member for Peel should keep going. 

Mr Hyde:  If it is not your responsibility, have you referred these people to the minister or to somebody in 
government who can give them an informed opinion, or have you played on their fears? 

Mr TRENORDEN:  No, I have not played that game.  That is why I am so annoyed about this process.  This is a 
very important Bill.  There are aspects of it about which I am concerned, but they are not these aspects.  The 
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member for Perth is quite right; when people have asked me about this issue, I have told them to find out 
because I did not know.  I did not know, but it was not one of my private concerns.  However, of the people who 
have rung my office, more have rung me about this issue than about any other.  It is out there on talkback radio.  

Mr Kucera:  Is one vote, one value not an issue anymore? 

Mr TRENORDEN:  I am talking about this Bill.  People are ringing my office because of talkback radio, not 
because - 

Mr Sweetman interjected. 

Mr Marlborough:  No wonder only 27 per cent voted for you. 

The ACTING SPEAKER (Mr Andrews):  The member for Peel will come to order!  

Mr TRENORDEN:  The member for Peel should keep going; I love to hear him.  Does he have any more? 

Mr Marlborough interjected.  

Mr TRENORDEN:  I will stand up and do the next two. 

Mr Marlborough:  Listen to what you have just said! 

Mr TRENORDEN:  It is being driven by talkback radio.  People have been concerned - 

Mr Kucera interjected. 

Mr TRENORDEN:  The minister is shaking his head.  However, if he had been listening to talkback radio, he 
would know that people have been ringing in droves to speak about this issue. 

Mr Hyde:  Have you been supporting the Bill as well?  Have you listened to that as well?   

Mr TRENORDEN:  I am not arguing with that.  I am telling the member for Perth that people have been having 
this debate on talkback radio.  It is not the most informed forum for a debate.  If the member were to listen to 
talkback radio on any day, he would hear a feast.   

Mr Kucera:  The reason is that they are using the same misinformation as has been brought out in this House 
tonight about these hordes of homosexuals who will go marching into schools and take over the curriculum.  

Mr TRENORDEN:  Can the minister point out for me - not that I am a Liberal - the member who has raised 
those issues tonight?   

Mr Hyde:  Two members read out an inaccurate ad from the Australian Family Association, which the 
Advertising Standards Board has ruled is deliberately deceptive.  That is fuelling talkback radio. 

Mr TRENORDEN:  I read that advertisement and turned the page, because I was not particularly concerned 
about it.  That debate is happening out there.  It is the Government’s responsibility to sell this reform, not ours.  
It is not my responsibility.   

Mr Hyde:  Once we have passed this, we will go out there and sell it. 

Mr TRENORDEN:  That is not the process of legislation.  The Government is meant to sell the idea before it 
passes the legislation.  

Mr JOHNSON:  If I do not get any interjections from the member for Peel, this will be my last contribution on 
this clause.   

Mr Kucera interjected. 

Mr JOHNSON:  I will include the Minister for Health as well, because he has a habit of interjecting on me.  If he 
does not want me to stand up anymore, he will sit there and suffer while he listens to me. 

Mr Kucera:  As the final interjection from me, you insulted my family the other night when you started talking 
about Hitler. 

Mr JOHNSON:  The minister should not talk rubbish!  He is talking absolute piffle.  He and The West Australian 
took out of context the comments that I made.  I will explain - 

Mr Kucera:  You are hoist with your own petard.  
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Mr JOHNSON:  So many people have phoned me -  

The ACTING SPEAKER:  Members, we are addressing clause 79.  

Mr JOHNSON:  This clause hits home to more people in Western Australia than do all the other clauses about 
which we have deep concerns.  Why does it hit home?  As has already been said by one of my colleagues, it 
affects children at school.  If the Government does not intend to encourage homosexuality by having people 
speak in schools about the homosexual lifestyle or, as the Leader of the Opposition said, by introducing material 
into schools - as occurred previously - it should not repeal this section of the Act that prohibits encouragement 
and promotion.  Just a few years ago, material was introduced into a primary school in my electorate that went 
further than sex education for older primary school children.  It went into penetration of the anus in a 
homosexual sense and showed pictures and a diagram.  If members do not believe me, they can go back to the 
file.  The minister of the day, who is the Leader of the Opposition now, put a stop to it so that primary schools 
were not inflicted with that type of material.  It is a very good example of people’s concerns.  Government 
members have no worries about that sort of material going into our schools.  That was in a primary school and 
not a high school, where children 13 years and older are taught sex education in the normal sense in biology.  
This material was emphasising homosexual behaviour.  It was totally inappropriate.   

Mr Carpenter:  Was a prosecution launched?   

Mr JOHNSON:  No, because it was stopped by the Minister for Education at the time.  The Attorney General’s 
second reading speech makes it clear that the Government has no intention of encouraging or allowing 
homosexual education in schools.  The Minister for Education distanced himself from that, but was not available 
for comment the next day.  That is what The West Australian reported.  The West Australian wanted to get to the 
bottom of it, as did the Opposition, because there seemed to be some disagreement between the Minister for 
Education and the Attorney General.  From this side of the House, it appears that the Attorney General is running 
the show in the Australian Labor Party.  Whatever he says goes, and that is it.  The Opposition is concerned that 
whatever the Minister for Education has said to dispel this fear will not work in the future, because the Attorney 
General will have his way.  If the Government had no intention of promoting or encouraging homosexuality in 
schools it would not wish to repeal this section of the Act that prohibits encouragement and promotion.  It says 
nothing about answering questions.  If a child has a genuine question he or she can go to the school counsellor.  
A responsible school counsellor would say to the child they should ask their mother or father, because they are 
the people best equipped to teach their children whatever they want to know about sex education, in particular 
homosexual education.   

Dr WOOLLARD:  If the heterosexual act is discussed in detail in schools, could a claim be made that the teacher 
is being discriminatory if the homosexual act is not taught in detail?   

Ms GUISE:  It does not even get close to that.  Health education is guided by the School Education Act and the 
curriculum, as the Minister for Education has indicated.  It is also set under the guidance of and standards 
established by the chief executive officer and with discussion, more often than not, with the parent body at the 
school about the plans and priorities for that school.   

Neither heterosexual nor homosexual sex is promoted in our schools, despite what people are saying.  One 
cannot encourage, promote, teach or catch it.  It is not a disease; it just is for people of that sexual orientation.  I 
have been involved in schools for many years and I am a parent.  From my point of view, we need to look more 
laterally at this subject.  If we do not allow a little latitude in our schools and provide an appropriate forum in 
which students who have questions can ask an appropriate staff member, who feels best equipped to answer 
those questions, we will have the highest youth suicide rate, not only in this country but also in the world.   

Two-thirds of our young males who are self-harming and suiciding do so because of questions of sexuality.  I 
have a bit more respect for the professional people in our schools and our students.  Despite what members 
opposite think, they discuss these matters among themselves.  It would be nice to know that they could go to an 
adult to ask some questions.  Nothing inappropriate will be taught in schools that people will not have some 
ownership of. 

Dr WOOLLARD:  I repeat my question to the Attorney General, because I know that the concept of 
homosexuality is taught in schools.  Will it be discriminatory to not teach homosexuality at the same level as 
heterosexuality? 
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Mr McGINTY:  I am advised by the Minister for Education that the answer to the member’s question is no. 

Mr BARRON-SULLIVAN:  I have been listening with interest to the contributions of the Attorney General and 
Minister for Education on this question of the promotion or encouragement of homosexuality in schools, and the 
potential for that to happen as a result of this legislative change.  I ask the Minister for Education to go on record 
to confirm one simple point: if, at any stage while he is a minister or a member of Parliament, there is one single 
incident of the promotion or encouragement of homosexuality at any school in the State, will he resign from 
Parliament? 

Mr CARPENTER:  No. 

Postponed clause put and a division taken with the following result - 

Ayes (25) 

Mr Bowler Mr Hyde Mr Marlborough Mr Templeman 
Mr Carpenter Mr Kobelke Mrs Martin Mr Watson 
Mr Dean Mr Kucera Mr Murray Mr Whitely 
Mr D’Orazio Mr McGinty Mr O’Gorman Ms Quirk (Teller) 
Dr Edwards Mr McGowan Mr Quigley  
Ms Guise Ms McHale Ms Radisich  
Mr Hill Mr McRae Mr Ripper  

Noes (18) 

Mr Ainsworth Mrs Edwardes Mr Masters Ms Sue Walker 
Mr Barnett Mr Edwards Mr Omodei Dr Woollard 
Mr Barron-Sullivan Mr Johnson Mr Pendal Mr Bradshaw (Teller) 
Mr Board Mr McNee Mr Sweetman  
Mr Day Mr Marshall Mr Trenorden  
    

            

Pairs 

 Mr Brown Mrs Hodson-Thomas 
 Mr Logan Mr House 
 Dr Gallop Mr Waldron 
 Ms MacTiernan Mr Grylls 

Independent Pair 

 Mr Graham Dr Constable 

Postponed clause thus passed. 

Postponed clause 80:  Members of Parliament (Financial Interests) Act 1992 amended - 

Mrs EDWARDES:  This clause amends the Members of Parliament (Financial Interests) Act 1992 and 
essentially provides for de facto partners and parents.  Amendments have been moved in this House under which 
members of Parliament will also declare their financial interests on the relevant form. 

Mr TRENORDEN:  Is the definition of de facto changed in a later clause?  The members’ statement of pecuniary 
interests is referred to in a later clause, and a de facto relationship was defined as a relationship of at least three 
years.  Do the Government’s amendments change that period? 

Mr McGINTY:  The current definition of a de facto relationship, for the purposes of the Members of Parliament 
(Financial Interests) Act 1992, provides that the couple must have lived together for at least three years, or have 
a child.  That is not affected by this legislation.  Everyone is aware that this legislation deals with all the issues 
associated with gay and lesbian law reform.  However, a consequential amendment Bill will be introduced next 
year to standardise definitions. 
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Mrs Edwardes:  That should be fun. 

Mr McGINTY:  It will be detailed, but I do not think it will contain anything contentious.  In that Bill, we will 
consider whether the period should be standardised around a two-year provision. 

Mr Trenorden interjected. 

Mr McGINTY:  There is no change as a result of this legislation. 

Postponed clause put and passed.  

Postponed clause 81 put and passed.  
Postponed clause 82:  Parliamentary Superannuation Act 1970 amended -  

Mrs EDWARDES:  This clause amends the Parliamentary Superannuation Act to provide for de facto partners.  
To some extent the clause adopts the definition in the Interpretation Act, although a definition is included in this 
clause.  Will the Attorney General outline which definition applies now to the amendments to the Parliamentary 
Superannuation Act? 

Mr McGINTY:  The definition of a spouse or de facto partner is spelt out in the amendment, which reads - 

“Spouse or de facto partner”, in relation to a member or former member, means -  

(a) the widow or widower of the member or former member; or  

(b) a person who, at the time of the member’s or former member’s death, was a de facto partner of 
the member;  

The meaning of de facto partner is in the Interpretation Act, which is in the process of being amended to include 
same-sex partners.  By the time this package of legislation is proclaimed - that is, both the Family Court 
Amendment Bill, which includes an amendment to the Interpretation Act with respect to de facto partners and 
this Bill - the net effect will be to include same-sex partners.  

Mrs Edwardes interjected. 

Mr McGINTY:  I am assured that we will.  We are all aware of the situation that occurred last year.  I felt very 
hurt when Parliament voted to deny Hon Giz Watson the right for her partner to share in the benefit of 
parliamentary superannuation.  

Mrs Edwardes:  I think there was an issue because the amendments came in too late and, from memory, there 
were drafting problems.  There was a genuine commitment to make those changes, but it was too late to do so. 

Mr McGINTY:  That may be so, or it may be a kind view of history.  I am not sure which.  The intention here is 
to remedy that situation.  I indicate to members who have been patiently assisting this debate as we approach 
three o’clock in the morning that this is the last of 19 parts in the Bill.  Given that it deals with parliamentary 
superannuation, I was going to get the member for Willagee to assist us on this matter!   

Mr Carpenter interjected. 

Mr McGINTY:  The member for Mitchell may have more of an interest in the detail of this matter.  

Mrs Edwardes:  I thought you were trying to keep the tone down! 

Mr McGINTY:  We are coming to the end. 

Mr TRENORDEN:  I would like to know the period for which a couple must be in a partnership before it 
becomes a de facto relationship for the purpose of the Parliamentary Superannuation Act.  

Mr McGinty:  There is no specific time.   

Mr TRENORDEN:  The Attorney may have been very hurt last year about the vote on the amendment from the 
upper House, but his statement is only partly true.  People always have the opportunity to leave their 
superannuation benefits to their estate, and their estate can be paid out according to the provisions of their will.  
The Attorney is a lawyer and he knows that.  What the member would have missed out on was a pension.  I 
suggest the Attorney should not have been so upset at the time, because I was upset the other way, because we 
had been trying to change the Parliamentary Superannuation Act for 20 years, and every time we got around to 
changing it someone came up with a good reason why it should not be changed; and that is why it was not 
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changed for a decade.  I sympathise with the member’s argument, but my argument at the time was that we 
should get the Bill through and then make the changes, because there were so many times in this House when 
that superannuation Bill got to the wire but was not passed.   

Postponed clause put and passed.   

Postponed clauses 83 to 89 put and passed. 
Long title put and a division taken with the following result -  

Ayes (25) 

Mr Bowler Mr Hyde Mr Marlborough Mr Templeman 
Mr Carpenter Mr Kobelke Mrs Martin Mr Watson 
Mr Dean Mr Kucera Mr Murray Mr Whitely 
Mr D’Orazio Mr McGinty Mr O’Gorman Ms Quirk (Teller) 
Dr Edwards Mr McGowan Mr Quigley  
Ms Guise Ms McHale Ms Radisich  
Mr Hill Mr McRae Mr Ripper  

Noes (18) 

Mr Ainsworth Mr Day Mr Marshall Ms Sue Walker 
Mr Barnett  Mrs Edwardes Mr Masters Dr Woollard 
Mr Barron-Sullivan Mr Edwards Mr Omodei Mr Bradshaw (Teller) 
Mr Birney Mr Johnson Mr Sweetman  
Mr Board Mr McNee Mr Trenorden  

            

Pairs 

 Mr Brown Mrs Hodson-Thomas 
 Mr Logan Mr House 
 Dr Gallop Mr Waldron 
 Ms MacTiernan Mr Grylls 

Independent Pair 

 Mr Graham Dr Constable 

Long title thus passed. 
Recommittal 

DR WOOLLARD (Alfred Cove) [3.05 am]:  I move - 

That the Bill be recommitted for the consideration of new clause 38. 
I remind the Attorney General that members of the Government have stated that the purpose of the Acts 
Amendment (Lesbian and Gay Law Reform) Bill 2001 is to achieve equality.  During discussions on this Bill, 
members from both sides of the House have said that they do not want young people who are sexually active 
with people of like years to have a criminal record against their names because of that sexual activity.  This 
amendment would achieve that, and I believe the community would accept such an amendment even with a 
higher age differential.  I ask the Attorney General to consider this amendment.  I believe it achieves the 
Government’s objectives and protects our children from exploitation.  The Government has the numbers to pass 
this Bill through both Houses; however, it has said that it came into office on a platform of listening to the 
community.  This amendment has been drafted to legalise the age of consensual sex to 18 years for gays, 
lesbians and heterosexuals and to prevent the criminalisation of people who are sexually active with people of 
like years.  This amendment would standardise the age differential of young people engaged in sexual activity to 
three years, which is in line with the Criminal Code amendment moved by the Attorney General today to amend 
subsection 204A(4) and section 321 of the Criminal Code.  However, I will be happy to amend the age 
differential to five years, for example.   
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This Bill will not pass through both Houses of Parliament before Christmas.  I ask the Attorney General to 
reconsider the way in which the Government has introduced this Bill to achieve its objectives; that is, equality 
and the prevention of criminalisation of our teenagers and young adults who are under 18 years of age and who 
are sexually active.  

Today the Attorney General defined people under 18 as children.  The community is not happy with lowering the 
age of consent to 16 years, because it is concerned that men in their 40s, 50s and even 60s will prey on our 16-
year-old schoolboys.  People are not happy with the current law that allows men of these ages to prey on 
schoolgirls.  Making the age of consent 18 will achieve equality and will stop the criminalisation aspect that 
members of the Government are concerned about. 

Question put and passed. 

Consideration in Detail 

New clause 38 - 
Dr WOOLLARD:  I move -  

Page 16, after line 10 - To insert the following –  

38. Section 321 amended 
(1) Section 321(1) is amended by deleting “16” and inserting instead “18”. 

(2) Section 321 is amended by inserting the following subsection -  

(11) It is a defence to a charge under subsection (2), (3), (4) or (6) to prove the 
accused person -  

(a) believed on reasonable grounds that the child was of or over the age 
of 16 years; and 

(b) was not more than 3 years older than the child. 

I ask the Attorney General to support this amendment, because the community is not happy with this legislation 
to lower the age of consent to 16. The community at large and members in this House have said that they agree 
with the proposition that the age of consent should be 18 for both homosexual and heterosexual sex.  As I 
mentioned earlier, the comments by government members have largely focused on the need to ensure that our 
younger teens do not get a criminal record as a result of their participation in sexual activities.  This amendment 
would remove that aspect of the legislation and fulfil the concept of equality.  I appreciate that this has 
ramifications for other aspects of the legislation, but it will be some time before it goes to the upper House and is 
discussed in detail.  I am seeking an indication from the Attorney General whether he is willing to support the 
concept of this amendment, if not the amendment in full. 

Mrs EDWARDES:  Following the debate on this issue, a number of members support the sentiments expressed 
by the member for Alfred Cove.  We have all said that we do not believe that 16-year-olds should have sex.  In 
fact, many 16-year-olds are not mature enough, mentally and socially, to deal with the consequences of having 
sex at that young age.   

The issue is that for heterosexual girls the age of consent is 16 years.  If we accept the amendment proposed by 
the member for Alfred Cove it becomes an issue of dealing with females who are 17 years and 11-months-old 
who are having sexual relations.  My earlier proposition is far more significant.  It reflects the view of the 
community and most members of this House that the issue of most concern is that of older men preying on boys 
and girls.  As such, I proposed a maximum age gap of 10 years for partners of 16 and 17-year-olds.  A defence 
would exist for a person if he were no more than 10 years older than his 16 or 17-year-old partner.  To some 
people 10 years may seem an arbitrary figure.  It represents a broad average.  An analysis of relationships would 
probably show that the partners of 16 and 17-year-olds are generally not more than 10 years older.  I accept that 
the figure may be arbitrary and that some people would fall outside the figure.  We are concerned for 16 and 17-
year-olds having sex with 26 or 27-year-olds.  Most parents would not support an older person having sex with 
their son or daughter.  The Opposition agrees with the sentiment of the amendment proposed by the member for 
Alfred Cove and supports her right to move that the Bill be referred to a committee.  The Opposition cannot 
support her proposals, but there is a need for 16 and 17-year-olds to be protected.  The amendments are for the 
protection of children. 
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Ms SUE WALKER:  I agree with the member for Kingsley and the sentiments of the member for Alfred Cove.  I 
outlined the suggestion during the second reading debate.  Having said that, I cannot agree with the amendment 
as it stands.  The Opposition initially believed that the Bill should be referred to a committee because of the 
issues that have arisen during the consideration in detail.  The day after I made my suggestion, I received an e-
mail from a lawyer who had been in the public gallery.  He suggested a refinement.  If two 17-year-olds are in a 
relationship and one turns 18, they will be prohibited under the legislation from continuing their relationship 
unless further refinements are made to the legislation.  If the Bill were referred to a committee, all these things 
would come out and there would be time to consider amendments. 

Mr McGINTY:  We have already had extensive debate on this issue.  I agree with nearly everything the last three 
speakers have said.  We have constantly sought to achieve the objective of equality.  The amendment proposed 
by the member for Alfred Cove achieves equality between heterosexuals and homosexuals on the age of consent.  
If I can turn the proposal around the other way, it establishes 16 years as the age of consent with a proviso that, 
regardless of sexual orientation or gender, for people aged 16 years or 17 years sexual activity is not criminal 
provided their partner is no more than three years older than them.  That restriction is lifted when a person 
reaches 18 years of age.  We would start with sexual activity being permissible at the age of 16 years provided a 
person has a partner of approximately the same age.  That explains the proposal in loose terms.   

Dr Woollard:  Does that mean that you are willing to insert into the Bill a provision stipulating that there be an 
age difference? 

Mr McGINTY:  I have come to the same conclusion as the members for Kingsley and Nedlands; that is, we 
cannot support this amendment.  The primary matter which we have been campaigning for and which this 
legislation is all about is equality.  The member’s amendment meets that test.  It addresses a number of the 
concerns that have been raised in the broader community.  The member for Kingsley said that if the age gap for 
the partners of 16 and 17-year-olds was 10 years, it might be more realistic.  I do not think those were quite her 
words, but that is my interpretation.  I agree with that sentiment.  It would certainly exclude middle-aged and 
older predators from taking advantage of young people.  In particular, the benefit would be extended to girls. 

Dr Woollard:  I said three or five years and the member for Kingsley said 10 years.  Will the Attorney General 
consider adding a clause to the Bill that would stipulate an age difference of 10 years? 

Mr McGINTY:  Not at quarter past three in the morning. 

Dr Woollard:  Will the Attorney General look at that before the Bill goes to the upper House, because it may be 
that the Bill could be amended in the upper House? 

Mr McGINTY:  My view is that the Bill as it stands is the correct approach.  Some people have said that they do 
not want to change the age of consent for homosexual sex from 21 years, others have hinted at 18 years and 
others have made a variety of other suggestions.  All I am saying is that the member’s amendment, in 
comparison with other specific suggestions, is closest to the objectives that we want to achieve with this 
legislation.  I conclude by saying that the amendment is moving in the right direction, but I am not prepared to 
agree to it at this late hour at the conclusion of the debate. 

New clause put and negatived. 
Third Reading 

MR McGINTY (Fremantle - Attorney General) [3.18 am]:  I move - 

That the Bill be now read a third time. 

MRS EDWARDES (Kingsley) [3.18 am]:  I am very conscious of the fact that members should not introduce 
new issues into a third reading debate, yet the more I study this legislation the more new issues come to mind.  
Had the first motion that the Opposition put forward to send this Bill of to a committee succeeded, the Bill would 
have been dealt with in a far more inclusive and extensive way than by consideration in detail.  When I as the 
minister introduced censorship amendments to a new piece of legislation, we trialled the legislation going off to 
a committee, and it worked very well.  There is the opportunity to talk across a table in such a committee and to 
really thrash out the issues, so that amendments to legislation are agreed by way of consensus.  This Government 
has not done that, even though it has put forward extensive and controversial legislation.  The Government might 
like to consider doing it in the future.  In this instance, if the legislation did not go to one of the standing 
committees, which would then have been able to call for public submissions and hearings, then a committee, not 
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of the whole, would have been a far more effective way of thrashing out many of the issues of concern.  That 
reflects the fact that this legislation has not gone out to the people. 

The ministerial task force report was released in June, and I immediately sent it to many people in my electorate 
who may have had an interest in the area.  For the ordinary person in the street, the task force report, with its 114 
recommendations, and the legislation do not bear any resemblance to each other.  The community is used to 
being fed a diet of media releases, which are relied upon to reveal what the Government is doing.  It was not 
until the Bill came into the Parliament that the Attorney General outlined what was contained in it, even though 
he had previously said that he would adopt all 114 recommendations of the task force report.  The opportunity 
for involving the public has been missed.  While the legislation contains some contentious issues, it also contains 
a great number of non-contentious issues, particularly those that end discrimination in the areas of cremation, 
guardianship administration, and human tissue.  There was agreement on a number of areas.  The only issue that 
was raised in connection with the amendment to the Equal Opportunity Act was whether in-vitro fertilisation 
should have had a similar amendment to that which applied to adoption, so that if an IVF provider refused to 
provide that service to a lesbian woman, there would not be a ground for action under the Equal Opportunity 
Act.  That was the only issue raised, and it was one that could be compartmentalised to the IVF part of the Bill.  
If that had happened, the Opposition would have been able to support the whole of the part dealing with the 
amendments to the Equal Opportunity Act.  The opportunity of going out to the community was missed, 
particularly in the four contentious areas - the lowering of the age of consent, adoption, IVF and sex education in 
schools.  If the Government were really committed and certain about what it is doing, it should have had the 
courage of its convictions and taken the Bill to the community in an endeavour to bring it on board.  In not doing 
that, it has created a level of divisiveness, and over the next few years the debate will be ongoing.  People have 
referred to the abortion debate in this House.  That was a very divisive debate, not only for members in this 
House, but very much for the community.  That debate still plays a part in election campaigns.  Members in this 
House know that those who supported abortion received anti-abortion election material at the last state election.  
This will be a similar situation.  At the next election, those government members who supported this legislation 
will be reminded of this, as will their constituents.   

There are therefore a couple of issues to be addressed.  Ultimately, the big issue with law reform is that 
Governments cannot move too far ahead of the community.  They must bring the community with them and, if 
they do not, the legislation becomes bad law.  Although the Government might have its reasons for rushing 
through this legislation, reasons that have not been enunciated in this place in the past few weeks, there are 
concerns that it has been rushed.  I highlighted some of the drafting problems in the Criminal Code, such as the 
insertion in section 321A of the amended reasonable belief defence.  That amendment was missed, apart from 
others that I identified.  For instance, why does the Bill give an owner-occupier a three-year age differential?  
That does not make sense.  If the community had had the time to read the Bill properly, those issues would have 
been recognised prior to the legislation coming into the House.  Who knows what other errors will be found in 
the Bill in its implementation?  It again demonstrates clearly that legislation that is rushed through the Parliament 
always contains errors.  In sensitive areas such as those dealt with in this Bill, issues will be brought back 
constantly to the Parliament in an endeavour to make the legislation work. 

One issue of concern to which I alluded is the age of consent.  We had an extensive debate on that issue and I do 
not propose to repeat it tonight.  However, the primary issue is that the community does not support the lowering 
of the age of the consent to 16.  Members can argue the issue of equality as much as they like, but it does not 
hold water with people in the community who continue to regard it as a major issue. 

A legal fiction of “parenthood” has been created in the adoption and IVF legislation.  Again, the creation of these 
legal fictions will continue to have legal, moral and social consequences.  The consequences of the IVF 
legislation are already of concern to the community.  As the IVF legislation has been in existence for some time, 
inheritance and identifying information issues are now starting to come to the fore.  People will not know what 
those consequences are until those issues are worked through.  Members who have read the old debates on 
inheritance and identifying information know that those issues were firmly debated in those days.  Although 
members today may have a different view about identifying information, it was firmly believed then that 
identifying information should not be made available.  However, people are demanding to know who are their 
fathers.  They want to know about not only their genetic make-up, but a whole lot more.  They want to know the 
history of their family, not only for medical reasons but also for simple reasons, such as whether they are like 
their parents etc.  Adoptees and children born through the IVF process therefore have, and will continue to have, 
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many questions and feelings about their conception.  Some, unfortunately, never have those questions answered, 
and that is one reason for the formation of support groups in the community.  Mothers who relinquished their 
children for adoption are constantly challenged to find and meet those children.  Those are major social issues in 
our community.  However, a new entity of “parent” will be created with this legislation, an entity which is a 
legal fiction.  As I said in the second reading debate, a man by marriage automatically becomes the father of a 
child, whether or not he is the biological father.  According to the Bill, the other person in the relationship will 
become the parent.   

Another concern is the topics covered in sex education in schools.  The Government sees the Liberal Party’s 
concern as a furphy, but we know it is not, because we talk to people in the community.  The Government can 
say that those people are being led by misinformation.  The Government should go out there and correct what it 
calls misinformation; it should tell people what it means.  It has a real opportunity to firmly put on the table the 
debate on those four contentious issues and to receive people’s responses.  This Government came to power after 
the election and said that it would consult on every issue.  When it gets the opportunity to do that on very 
personal issues that will affect people’s daily lives, it does not take it.   

The Government released the ministerial task force report but did not give any idea of its intentions to those 
people in the community who are not used to reading such extensive reports and who are not used to reading 
legislation.  Members of Parliament have a hard enough time when we get a piece of legislation like this, which 
requires us to read 20 Acts in an endeavour to write in the amendments.  One can only imagine the battle that the 
poor person in the street must go through to understand the legislation.  He or she would have no hope.  It is 
incumbent upon this Government to go to the people to explain its legislation and to challenge itself by ensuring 
that in the community there is an appropriate level of education and awareness about what the Government is 
doing.  Members will remember the quote I read earlier today from the “ARMS” newsletter, which states -  

Human beings are perhaps never more frightening than when they are convinced beyond doubt that they 
are right -  

If the Government is right, it should take the legislation to the people; then it will have a real opportunity to not 
only involve them in the debate and bring them with the Government, but also ensure that it corrects any 
furphies and misleading information surrounding the sex education debate.  However, it is not about to do that.  
It is letting it go through to the keeper.  The Government wants to get the legislation through the Parliament, and 
it thinks that will be the end of it and its problems will all go away.  I am saying to the Attorney General that 
they will not go away.  There will be a great need to ensure that the level of divisiveness in the community, 
which I suspect is starting to grow, does not grow at a faster rate.  If the Government is so sure it is right about 
these four contentious issues, it should take them to the people.  

MR BARRON-SULLIVAN (Mitchell - Deputy Leader of the Opposition) [3.33 am]:  I concur with the 
comments made by the member for Kingsley.  I will reiterate what has been said a number of times on this side 
of the Chamber: had the Government decided to split this legislation into two Bills, and had it put the bulk of this 
legislation through, minus the four contentious components to which the member for Kingsley referred, my best 
guess is that there would have been unanimous support in this Chamber for one of those Bills.  There still would 
have been tremendous debate about the other one, which would have covered reducing the so-called age of 
consent to 16 years, allowing in-vitro fertilisation for lesbian couples, providing adoption rights for homosexuals 
and removing the prohibition of the promotion of homosexuality in schools.  The other piece of legislation, 
which would have dealt with what most people in the community firmly support, would have gone through this 
Chamber and through this Parliament very rapidly and with unanimous or all but unanimous support.   

One matter that has been touched on in some detail in relation to a number of key clauses in this legislation 
concerns the question of a mandate that the Government has or does not have for making such radical social 
change.  I will use one of the four radical components of this legislation to demonstrate the point.  Let us take, 
for example, 16 as the age of consent.  As was discussed in the second reading debate and a number of times 
throughout different stages of the Bill, members on this side of the Chamber have not found evidence of a 
mandate for such a change.  The opinion polls show that an overwhelming number of people want an end to 
genuine forms of discrimination, but they oppose radical social change.  Clearly there is no obvious mandate in 
the community for the Government’s four radical social objectives.  One must look back a little further and ask 
whether the Government went to the election with any firm promises to make these four radical social changes.  
Again, the Opposition was unable to find proof that the Government had done that and the Government was 
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unable to present any proof that that was the case.  We did discuss the fact that there had been some mention by 
one Australian Labor Party candidate in the lead-up to the election along the lines of reform in relation to gay 
relationships.  In particular, there was an article in the Sunday Times of 28 January in the lead-up to the election, 
in which the ALP’s East Metropolitan Region candidate, the now Hon Louise Pratt, said that Labor would work 
toward relationship recognition for gay couples and equal access to in-vitro fertilisation for single women and 
lesbians.  Even then, there was no mention of dropping the age of consent for homosexual acts to 16.   

We looked further and, not having found anything, a question was asked in the upper House by Hon Peter Foss 
to the Leader of the House representing the Premier, so I presume the answer was supplied by the Premier or his 
office.  The question and answer revealed that the Premier had not made mention of these radical social changes 
in his campaign speech.  When asked whether the Premier or any other person on his behalf had issued any 
policy document during the campaign that mentioned any part of this policy, the answer was that part of the 
policy was contained in the “better opportunities for women” election policy that was launched on the Labor 
election campaign web site on 8 February, just two days before the election.  That policy is an 11-page 
document.  On the eleventh page it simply says that Labor will legislate to recognise the property rights of de 
facto spouses in opposite or same-sex couples without discrimination.  There is no commitment, to use the 
example that I am following through, to reduce the age consent for homosexual acts to 16.   

Let us travel further on and see where the Labor Party might have talked about this policy.  The Minister for 
Education might dart back to his seat, because I welcome interjections.  We tend to have some rather dull 
debates but I enjoy them nonetheless.  The point I raised, and the minister was interjecting at the time along 
these lines, was that the only other occasion that we were able to find when this policy was publicised was when 
the then member for Joondalup, Mr Chris Baker raised the matter during his own election campaign.  This was 
alluded to in answer to the question asked in the upper House that I referred to earlier, which said that Mr Chris 
Baker, the member for Joondalup, was circulating in his electorate during the last state election campaign a 
pamphlet that drew attention to the Australian Labor Party’s policy in regard to gay law reform.  I stress that it 
was Australian Labor Party policy.   
I will turn to some media reports of that matter at that time.  A number of us probably have little souvenir 
examples of the postcard that the former member for Joondalup sent out in his electorate.  It was very interesting 
at that time because the Labor Party accused him of playing dirty tricks; it said it was a dirty tricks campaign.  
An article on this subject was published in The West Australian of 17 January.  It said that in his brochure, Chris 
Baker said that under Labor -  

. . . men will be able to have sex with 16-year-old boys 
That is what we see in this legislation.  It was the only time that I saw that matter referred to by anyone in the 
Labor Party, let alone in any ALP document or whatever.  It is the only example I have been able to find, so it 
has quite a lot of significance because, wow, the Labor Party might have a mandate.  The Minister for Education 
could have given the Labor Party a mandate for allowing 16-year-olds to practice homosexual sex, but hang on, 
there is a catch.  The article said that Labor Party spokesman, Alan Carpenter, who is the current Minister for 
Education, said that - 

. . . Mr Baker was being blatantly dishonest 

Not only were they not saying -  

Mr Johnson:  Who was being dishonest?  

Mr BARRON-SULLIVAN:  Exactly, who was being dishonest?  That is the question that must be asked.  Not 
only did the Labor Party not say that it was its policy, but the current Minister for Education described as 
blatantly dishonest the person who said that it was Labor Party policy and that it would allow homosexual acts 
involving 16-year-olds.  The only thing blatantly dishonest is the statement made by the current Minister for 
Education at that time.  He went further than just saying that what the member for Joondalup was saying was 
blatantly dishonest.  I thought we might have another little touch of ALP mandate here, but no, he blew it.  The 
current Minister for Education said that -  

The party had indicated it would support a Democrats move to remove sex discrimination from age of 
consent laws 

He did not have the guts to say that it was Labor Party policy, that he was really proud of it, and that the Labor 
Party would do this if it won the election.  He said that Labor would support the Democrats and so on.  It is a 
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shame that there are no Democrats members in the upper House to introduce this sort of legislation.  It clearly 
shows that the Opposition has been unable to find any indication that the Government had any sort of mandate to 
introduce these radical social changes.  

Mr Johnson:  It begs the question about who was being dishonest in that debate.  

Mr BARRON-SULLIVAN:  It is more than an interesting question.  The Minister for Education is not prepared 
to enter into this debate, because when we had this little tete-a-tete last Thursday, I said -  

. . . it is expected that with important legislation like this, the Labor Party would have gone to the last 
election with a very firm policy, which it had enunciated quite clearly to the community, to achieve the 
objectives set out in this legislation.   

Was that done?  The Minister for Education jumped in and said -  

Yes it was.  I participated in a half-hour debate on ABC radio that covered all the broad issues, along 
with a lot of others, with the former member for Joondalup.  

I would love it if the minister were sitting in his seat so that he could go on the record and say what he said in 
that radio interview, because I would love to compare it with the transcript of that radio interview.  That can 
perhaps wait for another day.  The point the Opposition has made is that there is no indication of a mandate on 
the four radical elements of this legislation.   

The sad part of all this is that it has created division in the community, the like of which we have not seen for a 
long time.  There is division over the electoral change legislation, which two-thirds of the population does not 
want and one-third does and so on.   
However, this is almost a personal issue.  People take this to heart in a different way.  I talk to people in the 
community, and they tell me that they do not like what the Government is doing.  The disappointing aspect is 
that it has blurred the picture, because much of what the Government is attempting to do would have unanimous 
support in this Chamber if it were only done the right way, and not with the arrogance that we are witnessing at 
the moment.  For the Government to be demonstrating this degree of arrogance 10 months into its term of office 
is probably one explanation of why it is behind in the polls and did not even get back its deposit in a by-election. 
MR BOARD (Murdoch) [3.45 am]:  The Government may be pleased to know that I will not reiterate all the 
issues that have been raised.  However, I must say for the benefit of those unaccustomed to the process, that we 
are dealing with a third reading debate at a quarter to four in the morning.  The Opposition would have preferred 
to deal with this at a reasonable hour, when there could have been a fast passage of the third reading.  However, 
the Government has chosen not to do that.  It is important that a number of matters be put on the record during 
the third reading debate.  It is bad enough that we are here; I admire the people in the gallery for the way they 
have hung in through this debate - obviously, it is important to them - and conducted themselves during the 
sitting. 
Rather than just talk about the issues about which all members have talked tonight - that is, the omnibus nature 
of the legislation, to which the Opposition has obviously objected; the Opposition’s proposal to split the Bill to 
try to expedite the majority of the Bill, which is fully supported, as well as those bits that are not supported; and 
the mandate that the Government does not have but which it claims it has - I will go to the heart of this 
legislation.  Under the guise of rights for citizens, it seeks to give equity and fairness to gay and lesbian people.  
In the majority of cases, it does that.  However, in doing that, parts of this Bill go beyond fairness and equity for 
all.  The majority of the parts of the legislation to which the Opposition objects and has voiced objection affect 
the rights of other people, particularly children.  The Opposition will not be convinced, particularly in the case of 
single women, lesbian couples and homosexual couples, that the rights of a child should be superseded by an 
individual’s or people’s rights to have a child outside a normal situation.  The Opposition does not accept that 
principle.  The Government has accepted that principle and embedded it in this legislation.  I guess that goes to 
the heart of the Opposition’s objection to it.  We do not think that is just or fair for all.  It flies in the face of what 
the Attorney General brought down and endeavoured to introduce as part of his second reading speech. 

The other matter to which I object is that when the Opposition dared to object to parts of the Bill, it was painted 
as discriminatory in some way, homophobic and living in the past.  It does not have the right to object to any 
parts of this legislation without being considered discriminatory.  That leads to the belief that the Government 
can put anything it likes in legislation.  When members dared to object to it on behalf of what they believed was 
the majority of the community, whatever the consequence, they were painted as antiquated, discriminatory and 
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not acting fairly for gay and lesbian people in the community.  That is not the truth.  We accept those principles.  
We have argued for them in this instance and we have progressed those parts of the Bill.  However, the 
Opposition believes that the four contentious areas should have received greater consideration in not only this 
Parliament but also the community.  Whichever way the Government paints the position, it does not have a 
mandate to pass those aspects of the legislation.  

Throughout this debate the Opposition has pointed out that the community will remain divided on this issue.  
Some of the speeches, particularly some of the Attorney General’s interjections today, illustrated the severe 
divisiveness of the legislation.  Letters and e-mails the Attorney General has received from the Catholic Church 
and individuals have indicated the great exception that people have to the legislation.  The Attorney General has 
found some of the letters quite hurtful.  I can understand that.  However, it must demonstrate that he has 
introduced divisive legislation that does not seek to bring the community together.  The House could have passed 
the majority of this legislation and probably gained support for other parts of it, through conciliation and 
consultation with a wider group of people over a longer period, and sought to protect younger males in a way 
that was acceptable to both the Opposition and the community.  

Wider consultation on the issues of adoption and in-vitro fertilisation could have addressed the issues raised by 
the Opposition and progressed those aspects of the legislation.  That did not happen and we find ourselves at this 
hour of the morning debating these matters at the third reading stage, so that the Government can pass this 
legislation and somehow roll it through the upper House prior to Christmas.  Why does it want to do that?  By its 
own admission the legislation is contentious; therefore, it hopes the objections to it will go away throughout the 
summer break and that when people come back and focus on other issues, such as paying off their Visas and 
MasterCards after Christmas, they will not be concerned about this issue.  However, they will be concerned 
about it because it will touch many aspects of the community in various ways, including their children.  People 
have differing opinions about what will happen in our schools.  However, the reality is that it will come back to 
continually haunt the Government and the community.  The Government is making a mistake by bulldozing 
through sensitive legislation which goes beyond community expectations and which, in many ways, is leading-
edge legislation in Australia.  In that sense we would have preferred the process to be slower and to involve the 
community more.  I hope that as a result of this debate, people will work together to effect some significant 
change.  However, the Opposition will remind the Government of its “achievement” over the past couple of 
days.  Although the Government may be proud of the progress it has achieved for gay and lesbian people, it will 
not be proud of the division it has created within the Western Australian community.  

MR EDWARDS (Greenough) [3.55 am]:  I apologise if I reiterate what has already been said, but I believe it is 
necessary.  Like my colleague the member for Murdoch, I recognise people in the gallery, who have sat through 
this debate for quite some time and have stuck it out.  I also believe that the Government has taken a stubborn 
and frustrating point of view in the way this Bill has been presented to us.  The Government had the opportunity 
to take elsewhere the four contentious issues that we have spoken about at length and allow us to debate them in 
more detail.  However, it decided not to do that, and now we are still here at nearly 4.00 am; and I suggest that 
most members on this side of the House will speak, so we may be here until 5.00 am -  

Several members interjected. 

The DEPUTY SPEAKER:  Order!  

Several members interjected. 

The DEPUTY SPEAKER:  Order!  It is getting late.  I would rather that we listen to the member who has the 
call.  It is disorderly to have that sort of conversation level across the Chamber.  It is also disorderly to keep 
talking when I am on my feet. 

Mr EDWARDS:  I reiterate what I said in the second reading debate.  I can support most of what is in this Bill, 
apart from the adoption issue, the age of consent, the IVF program, and the proposed changes to sex education in 
schools.  I have listened to what has been said in the debate, and I will reserve judgment on that.  It is the electors 
in the greater part of the State who need to be convinced that this is the right sort of Bill.  The objections that I 
have received from my electors, and the many more objections that have been received from the member for 
Geraldton’s electors, are that these four issues go against what they consider the normality, morality and values 
that are accepted by the majority of the Western Australian public.  I do not believe that in the whole of this 
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debate we in this Parliament have heard from an elector just what the electors are thinking.  I will read from a 
letter that is addressed to the member for Geraldton, a copy of which was sent to me.  It states -  

I am writing to make you aware of my concerns over the WA Proposed Legislation on Gay & Lesbian 
‘reform’.   

The word reform suggests that some progress or positive advancement is being made.  It therefore 
cannot be used to describe changes in our laws that will have profoundly negative consequences on the 
safety and well-being of our society, and more particularly our children, who have no voice.   

It would seem that the reforms were drafted by a committee of gay and lesbian people without 
consultation with family groups, church groups or indeed the general public.   

Ms Quirk:  That is wrong. 

Mr EDWARDS:  This is a letter from an elector.  The letter continues -  

How, in a democratic society, could it be that the 98% of this state who are not gay or lesbian, had no 
voice either.  I think it would be a wise move for any government to rectify such a situation.   

Added to that, the proposed anti-vilification legislation threatens our right to free speech; while 
repealing the present law which states that “it shall be unlawful to promote or encourage homosexual 
behaviour as part of the teaching in any primary or secondary educational institution”, opens the doors 
of our schools to the promotion and encouragement of homosexual behaviour, aimed at children who 
are at their most vulnerable and at times most confused about where they fit into the scheme of things.  

It is foolish to believe that Australia will remain a country where justice and fairness for all is paramount if we 
continue to trample underfoot the values that underpin that thinking.  We cannot cut ourselves adrift from those 
values without serious consequences.  Family (mother, father, children) continues to be the strength of any 
community, even with the obvious undermining of its importance that has taken place over recent times.   

Please consider carefully, and beyond this present government’s term of office, before turning our 
values upside.  

I read that to the House because that is from an elector in my electorate who has concerns about this Bill.  
Whether the debate we have had in the past two days will convince that mother of three children that this State is 
going down the right track remains to be seen.  They are the issues that are being brought to my office, and I 
raise the matter for that reason.  

Ms Quirk:  What did you do to dispute the inaccuracies of that?  

Mr EDWARDS:  I was awaiting the outcome of today’s debate to talk to her and tell her - 

Point of Order 

Mr BIRNEY:  The Leader of the House has once again fallen asleep.  I bring that to the attention of the Deputy 
Speaker and ask that she request that he at least remain lucid for the remainder of this debate.  

Withdrawal of Remark 

Mr KOBELKE:  I take that as a reflection on me and ask the member for Kalgoorlie to withdraw that comment.  
I have not been asleep for one second in this debate.  For him to make that type of assertion is unparliamentary 
and I ask the Deputy Speaker to rule that he withdraw the comment.   

The DEPUTY SPEAKER:  I ask the member to withdraw.  

Mr BIRNEY:  With the greatest respect to the Deputy Speaker, the Leader of the House was sound asleep.  His 
eyelids were firmly closed; he was asleep.  He is the one responsible for keeping us here this morning.  It is now 
four o’clock in the morning.  If the Leader of the House cannot stay awake, how is everybody else expected to 
stay awake?  

The DEPUTY SPEAKER:  I ask the member to withdraw his comment. 

Mr JOHNSON:  I ask for clarification from the Chair.  The Deputy Speaker ruled the point of order out of order 
but then took a further point of order from the Leader of the House in which he claimed that unparliamentary 
language had been used against him because the member for Kalgoorlie claimed that he was asleep.  In the time I 
have spent in this House, I have never heard that being referred to as unparliamentary language.  Many times in 
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the past when government members were in opposition, they used to refer to the then government members who 
might have been asleep.  I ask for clarification.  I wonder where in the Standing Orders - 

Mr Kobelke:  Standing Order 92.  You do not have a point of order; sit down. 

Mr JOHNSON:  The Leader of the House is not in the Chair.  He should not get grumpy.  He is keeping us here.  
I ask the Deputy Speaker for some clarification; I would like to know what the member for Kalgoorlie said that 
was unparliamentary language.   

The DEPUTY SPEAKER:  The member for Hillarys asked if it referred to Standing Order 98.  If a member 
objects to words, it is within my right as the Deputy Speaker to rule on that, and I have done so.  I consider that 
the Leader of the House found the words to be objectionable.  At this time of the night, he has a right to respond 
in the way he did.  I ask the member for Kalgoorlie to withdraw.  

Mr JOHNSON:  I ask the Deputy Speaker for further clarification on another matter.  I want to know whether 
your ruling will be consistent.  If I take objection to something that a member on the other side says, will the 
Deputy Speaker ask them to withdraw?   

The DEPUTY SPEAKER:  It is not appropriate for members to canvass the ruling from the Chair.  If the 
member wishes to move dissent, do so, otherwise my ruling stands.  I ask the member to withdraw.  

Mr BIRNEY:  Reluctantly, I withdraw.  

Debate Resumed 

Mr EDWARDS:  I am sorry if my speech is somewhat drone-like.  Perhaps that is the reason why the Leader of 
the House momentarily closed his eyes - I said that with my tongue in my cheek.  I am trying to bring a little 
humour into the House at this time of the morning. 

Mr Kobelke:  I do not have to have my eyes open to hear you.  

Mr Hyde interjected. 

The ACTING SPEAKER (Ms Guise):  Order, member for Perth. 

Mr EDWARDS:  I refer again to the elector who wrote that letter.  The Government now has to convince the 
public of Western Australia that those issues are acceptable and normal.  In my opinion they are not.  I even 
suggest that some of the gay and lesbian community in the gallery may well question some of this legislation - 
and I emphasise only some of it.  Sadly, I believe the legislation has been put together hurriedly.  Many 
questions have not been satisfactorily answered.  If the Bill had been split and we had had the opportunity to 
debate it in more detail, perhaps we would have reached some better conclusions.  I do not believe the public has 
had time for consultation on any of these issues - in fact, I know it has not - and this legislation has been put 
together in indecent haste and is being railroaded through this House. 

I believe the accepted and understood traditional family of a father, mother and children is now in danger of 
being consigned to history.  This Government is redefining the meaning of “family” and what it stands for.  
Again, this message comes from the electorate, and I am saying to government members that if they want to sell 
their message they must get into the community and do a better job than they are at the moment.  It seems that it 
is now quite acceptable for a child to be brought into this world without the benefit of a father.  For the future of 
our community, we really should recognise that a stable, loving family relationship is paramount and it gives a 
very firm foundation for bringing up children.  There are some very concerned parents in the electorate, as 
defined by that letter.  However, I am sure those parents and concerned electors will give the Government a very 
strong message at the next election. 

MR BIRNEY (Kalgoorlie) [4.07 am]:  I have followed this debate closely and since I have been in Parliament 
this debate has held my interest more so than others.  It is important for us to reflect on this particular Labor 
Government, which is unlike any previous Labor Government.  Labor Governments in the past purported to 
represent the working man; they liked to get the message into the community that they were the champions of 
the blue-collar worker.  This Government is anything but a champion of the blue-collar worker.  That message 
got into the community last week at least, and members of what could be considered the blue-collar brigade are 
aware that that is the case.  Members - apart from the member for Armadale - should go into the front bars of the 
hotels to have a chat and a drink with a few of those people, because they are a very good source of information.  
In my electorate of Kalgoorlie, there are a number of what might be considered to be working-class bars.  
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Members should listen to what the people in those working-class bars are saying.  In fact, those people who have 
traditionally voted for the Labor Party -  

Several members interjected. 

The ACTING SPEAKER (Mr Dean):  Order, members! 

Mr BIRNEY:  Those people who have traditionally voted for the Labor Party are lining up and waiting for the 
opportunity to throw this lot out of government.  The common theme that comes through when one speaks to 
blue-collar workers in front bars is that this is not their Labor Party.  This is not the Labor Party that they have 
voted for over the past 20 to 30 years.  This is not the Labor Party of which they have been a member for the past 
20 to 30 years.  This is some funny little mob with a way-out philosophical bent that is intent on imposing its 
philosophical bent on the people of Western Australia.  Minority groups alone will not get this mob over the line 
at the next election.  Anyone with half a grasp on mathematics can tell that.  A party cannot get over the line by 
supporting minority groups alone. 

Several members interjected. 

The ACTING SPEAKER:  Order, members! 

Mr Johnson:  The Minister for Health keeps interjecting on the member.  He is trying to work out whether the 
glass is half-empty or three-quarters full.  It does not say much for his mathematics. 

Mr BIRNEY:  Members of the Government must realise that if they ignore people in mainstream Western 
Australia they do so at their own peril.  People just want to work hard, play hard and look after their families.  
Those are the people who make up mainstream Western Australia.  If the Labor Party ignores them they do it at 
their own peril.  Let us look at the priorities of this Labor Government.  It is unlike any Labor Government of the 
past.  We have not seen anything like it for the past 20, 30 or even 50 years.  It is a Labor Party with a way-out 
philosophical bent.  It is unlike any Government from the past.  After nine months in government its priorities 
are not hospitals.  The hapless Minister for Health flips and flops along and tries to put out the bushfires.  
Hospitals are not the priority of this Government.  The Police Service is currently facing massive challenges.  
The Police Service is soon to have a royal commission.  That is not necessarily the priority of the Government 
either.  The anti-bikie laws went through the House last week.  They will be held up in the other place because of 
gay law reform!  The bikies have carte blanche while the Labor Party rams through its gay law reform.  These 
are the priorities of this Labor Government.  It is not interested in jobs for young people or the education system.  
It is only interested in imposing its philosophical views on the people of Western Australia.  The people of 
Western Australia are resisting.  Wait until the next election - we will really see something then.  People are 
lining up to throw this mob out of government. 

Let us explore the Labor Party’s traditional working base.  Let us think about the union movement.  Let us think 
about the construction unions.  Its members are blue-collar workers who are mostly family men and women.  
They are traditional Labor voters.  They have joined the union and been brainwashed into voting Labor for the 
past 20 to 30 years.  What do people think they are saying on the construction sites about the Labor Party?  What 
are they saying about this contemporary Labor Government?  One does not have to go too far to find out what 
they are saying.  Those grassroots union members and former Labor voters will do anything except vote for the 
Labor Party the next time around.  I call on the union bosses such as Kevin Reynolds, who hold 60 per cent of 
the voting rights on the Labor Party state executive, to exercise their considerable voting power and pass a 
motion of condemnation against this Government because of its ridiculous social agenda that it is peddling 
across Western Australia.   

Those unions have the power to do that.  People just about have to be unionists before they can be in the Labor 
Party.  Those grassroots, blue-collar people are appalled at this raft of legislation. 

I will talk very briefly about the issue of a mandate. 

Mr Edwards interjected. 

Mr BIRNEY:  The member for Greenough said I should not make it brief.  I am very happy to accommodate 
him. 

The Labor Party purports to have some sort of mandate for gay and lesbian law reform.  The Premier said, and I 
think the Attorney General might have said, that the Labor Party had it as its policy during the 1977 election, and 
in the 1980s elections.  In the 2001 election it was not Labor Party policy.  We did not have a pamphlet arrive in 
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our letterbox saying that if the Labor Party was elected to government it would allow two homosexuals to adopt 
a young child.  Government members should show me the material that was put into people’s letterboxes during 
the election.  Let them show me a newspaper advertisement that said that if elected, the Labor Party would 
reduce the age of consent to 16 years.  They should show me a brochure that was shoved into someone’s 
letterbox to say that if elected, the Labor Party would remove the only impediment to promoting and 
encouraging homosexuality in schools.  Sadly, I fear government members cannot produce any of those things. 

The committee headed by the member for Girrawheen, the architect of all this rubbish, consisted of 15 people of 
which 13 members were gay.  Those were the people who recommended to the Government exactly what to do 
with gay law reform.  It is like asking the Mafia to form a committee to make a recommendation about the law in 
our country.   
Mr Hyde:  Or having dairymen on a dairy board. 
Mr BIRNEY:  Somebody said before, and I am sure that it is what the member for Perth is leading to, that we 
would not dare have a group of farmers on a committee recommending changes to farming.  It is probably not a 
bad argument before one scratches the surface.  The difference in this case is that this committee consisting of 13 
gay people out of 15 people made recommendations that will affect people who are not gay.  A farming 
committee would be making recommendations on farming issues that would affect farmers.  This committee, 
which consisted of 13 gay people out of 15 people, made recommendations to this Government which affect 
people who are not gay.  They will affect people’s lives forever.  It will affect people of the very young age of 
six or seven for the rest of their lives.  The Government need not tell me it has a mandate, because it certainly 
has not got a mandate. 
In the eight or nine months during which I have been a member of Parliament and in the two or three years 
leading up to that time when I was president of the Kalgoorlie-Boulder Liberal Party, and we were actively 
involved in a number of local issues, I have never received so many e-mails, letters or phone calls condemning 
this Government or any other Government. 

Mr Kucera:  How many? 

Mr BIRNEY:  Probably - 

Mr Kucera:  Do not guess.  Tell us how many?  

Mr BIRNEY:  Let me put it this way: I have a file with probably slightly less than the contents of this file in my 
hand - maybe three quarters of it. 

Mr Kucera:  Tell us how many. 

Mr BIRNEY:  The file is the equivalent of three-quarters of this stack of papers. 

Several members interjected. 

Mr BIRNEY:  The Labor Party does not like to hear that the community is up in arms on this issue.  People in 
mainstream Western Australia are absolutely incensed at this so-called social reform, because it is out of step 
with their values.  It has been forced upon them by a Government that is morally bankrupt - it has no morals and 
it has no values.  It hides behind what it calls principles.  Let us explore this issue of principles.  The law as it 
stands allows the natural birth parent of a child who has tragically found himself or herself up for adoption, to 
veto a particular couple’s attempt to adopt that child.  This was explored at the consideration in detail stage, but 
it may be worth exploring further to make my point about the principles.  It follows that the natural birth parent 
of a child can decide that a particular couple cannot adopt that child, because that couple is gay, and the birth 
mother does not like gay people.  That is the law as it stands.  When I brought that to the attention of the 
Attorney General, this highly principled individual, on a democratic crusade fighting for the rights of gay people, 
said that the Government will allow discrimination in those circumstances.  He has now been recorded in 
Hansard as saying that the Government will allow discrimination in those circumstances.  The Attorney General 
and the Labor Party are anything but highly principled, by the Attorney General’s very admission.  If they were 
truly principled, they would change the law and deny the birth parent the right to exercise a prejudice against gay 
people.  That is not in step with the philosophical bent of the Labor Party.  The Labor Party should say that the 
birth parent has no rights at all.  That would cause an uproar, and would be front page news for it.  The 
Government has taken so much heat to date, that it just cannot take any more, and it is prepared to trade off its 
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principles in order to run for cover and hide from those difficult issues.  I support the right of a birth parent to 
choose a home for the child who is about to be adopted.  

Mr Kucera:  So does the Government.  It is as simple as that.  

Mr BIRNEY:  The Minister for Health belongs to the political party that is running around saying it will get rid 
of discrimination, and yet its Attorney General is on the record as saying the Government supports 
discrimination in those circumstances.  Those are his exact words; I am not making it up.  It is too hard for the 
Government to change that law.  It has taken too much heat already, and the last thing it wants is another front 
page story about this democratic crusade.  It is anything but a principled democratic crusade.   

I reiterate my support for clause 49 of the Bill, which those who have not followed the debate closely and have 
not read the legislation, think this legislation is all about.  Clause 49 deals with antidiscrimination laws.  It makes 
it unlawful to discriminate against an individual in the workplace, or to refuse employment to an individual on 
the basis of his or her sexuality.  I totally support that as a concept, and as a reflection of modern views and 
values.  It is no longer acceptable to refuse a person a job, a promotion or a transfer simply because the applicant 
is gay or lesbian.  I restate my support for clause 49.   

Clause 49 of the Bill also deals with the membership of clubs and organisations.  When clause 49 passes through 
the House it will become illegal for a club or organisation to refuse membership to an individual on the basis of 
an individual’s sexuality.  Once again, I support that clause.  The clause also makes it illegal to refuse entry on 
the basis of sexuality to a public place or to a place that might be considered to be a public place or a public 
facility.  Those reforms are well and truly overdue and will receive, and will continue to receive, my support.  
Any decent, reasonable thinking human being would say that clause 49 is a reasonable clause and perhaps would 
even say long overdue.  With that notion in mind, I am disappointed that the Labor Party did not agree to split 
the Bill.  The Opposition made a decent offer after question time today to group the contentious parts of the Bill 
in one Bill and the non-contentious parts, which include clause 49, in another Bill.  The Opposition was prepared 
to pass immediately those non-contentious issues.  Stubbornly, and unfortunately, the Labor Party refused our 
offer so that the long overdue non-contentious parts that would be applauded by the general community will now 
be stuck in this bottleneck of legislation.  The Labor Party has only itself to blame for that. 

The position of the Opposition is not necessarily about homosexuals.   

[Quorum formed.] 

Mr BIRNEY:  I thank the Minister for Health for his support of my speech. 
Mr Kucera:  I wanted to make sure that all members could hear the drivel. 
Mr BIRNEY:  I appreciate that and thank the Minister for Health.   
As I said, the position of the Liberal Party is not that the issue is necessarily about homosexuals or their lifestyles 
but, rather, about children and their rights.  A very young child may have tragically found himself or herself in 
an adoption agency and the only body in some respects that can support and promote the rights of that child is 
the Government of the day.  It is a sad reflection of our time when the Government of the day seeks to sell out 
the rights of those children.  Who will protect their rights when the Government is hell-bent on pandering to 
some minority groups in the State today?  Who will protect our children from the Labor Party?  I do not know.  
The Liberal Party does not have the numbers in this House, unfortunately, and we recognise and understand that 
we will lose the final vote on this Bill.  It is a very sad day indeed when the Government seeks to sell out the 
rights of children across Western Australia. 

I draw the House’s attention to the adoption of children.  The Attorney General and the Labor Party seek to play 
Russian roulette with the lives of young children who tragically find themselves offered for adoption.  How does 
the Labor Party propose to decide which children will be adopted by a heterosexual couple and which children 
will be adopted by a homosexual couple?  Will it be simply Russian roulette?  Will the Government have some 
sort of program in place for first in, first served?  How will it deal with that issue?  Which one of those poor kids 
up for adoption will find himself without a mummy or a daddy for the rest of his life?  It is Russian roulette of 
the worst kind, and it is being imposed on the people of Western Australia by this Government.  It is the right of 
every child during his or her formative years to be influenced by both a male and a female parent.  What a very 
cruel Government it is that seeks to deny a child the sanctity and stability of a traditional family unit. 
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Mr Kucera:  I hope you are not casting aspersions on the member for Nedlands.  She very sensitively explained 
today in the House that she brought up two lovely children, so you should not cast aspersions on your own 
member.  

Mr BIRNEY:  Obviously the late hour is affecting the Minister for Health’s judgment.  I know he prides himself 
on being a simple man, so I will say this slowly for him.   

Mr Johnson:  I think he had a problem a little while ago.  He was not sure whether the Chamber was half empty 
or three-quarters full, so he called a quorum. 

Mr BIRNEY:  I will happily take that interjection for Hansard.  Statistics tell us that a homosexual relationship 
is more likely to disintegrate than is a heterosexual relationship.  That is a sad and unfortunate fact of life.  This 
Government is seeking to place a child in the care of a couple in a relationship that statistically is more prone to 
break down than is a heterosexual relationship.  Who will look after the rights of that child?  Nobody will look 
after the rights of that child.  This Government has wandered out into the wilderness and espoused all this stuff 
about the rights of an individual to adopt a child.  Nobody in Western Australia has the right to adopt a child, but 
every child has a right to be brought up in a traditional family unit if he or she so chooses.  Let us forget all this 
stuff about the rights of an individual to adopt a child.  A homosexual couple does not have the right to adopt a 
child - 

Mr Kobelke:  Wipe your chin! 

Mr BIRNEY:  The Leader of the House should close his mouth before someone puts an apple in it.  Nor does a 
heterosexual couple have the right to adopt a child.  A child has every right in the world to be influenced by both 
a male and a female parent during his or her formative years.  

I turn now to the age of consent, which currently stands at 21 years of age.  This Government - strange little 
Government that it is - is seeking to reduce the age of consent to 16 years of age.  I have spoken previously in 
this debate about how the Premier jumps up in question time and asks the Leader of the Opposition whether he 
wants to make 16-year-olds criminals.  Clearly that will not be the case.  It has never been the case, because a 
charge has never been brought against a juvenile under the age of 21 for engaging in homosexual sex.  There is 
no problem.  Where are all these people whom the Labor Party is trying to protect from the courts?  Why does 
the Labor Party not produce some case studies?  Not one charge has been brought against an individual under the 
age of 21 for engaging in homosexual sex at the very least in the past five years, so it is not a problem.  It has not 
been a problem, so where is the Labor Party getting all this information from?  Statistics tell us that 
homosexuality is not practised by the majority of people.  The member should not point to the Lord; he will not 
help the Government now.  This lot is finished.  Statistics tell us that homosexuality is not practised by the 
majority of people in this country today.  In fact, only two to three per cent of the people in this country practise 
homosexuality.  In my view, young people need some legislative protection during those years in which they are 
very impressionable.  They need legislative protection from the Government of the day before they choose to 
engage in an alternative lifestyle that is practised by only two to three per cent of the population.  I asked the 
Attorney General during the second reading debate, whether it would be possible under this legislation for three 
homosexual males engaged in a three-way relationship to march down to the adoption agency and to come out 
with the ultimate accessory - a child?  He could not answer me and say whether it will be permissible under this 
legislation.  That is disgraceful.   

Mr Kobelke:  Your comments are appalling.  They call into disgrace not only the member but his whole party.  
You are appalling.   

Mr BIRNEY:  It is good to see that the Leader of the House has woken up.   

I will deal with the issue of teaching homosexuality in schools.  Section 24 of the Law Reform 
(Decriminalization of Sodomy) Act 1989 says it shall be unlawful to promote and encourage homosexuality in 
schools.  That is the only barrier to teachers promoting and encouraging homosexuality to our young people in 
our schools.  When I asked the Attorney General earlier on in the debate whether that was the case, once again 
he could not answer me.  He did not know whether another guideline protected children from having 
homosexuality promoted to them in schools.  This Government stands condemned today.  It will stand 
condemned in three years when the people of Western Australia go to the polls.   

MR JOHNSON (Hillarys) [4.38 am]:  It is important to note, and for the Hansard reporter to record, that the 
time is now nearly 4.40 am on Wednesday 12 December.   
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Mr Hyde:  You reneged on your promise to get through this by midnight.   

Mr JOHNSON:  We promised to get through the consideration in detail stage.  We said we would get through it 
on the Tuesday sitting, my friend.  What has happened again is that the Leader of the House is determined that 
he will keep everybody here - not just the members but the staff as well, which is totally unreasonable.  I want it 
recorded, so that people know, that it is daylight.  If members go outside those doors they will see that the dawn 
has broken.  We have hit another day.  Members in this Chamber, when they eventually get home, will get some 
sleep.  I feel a bit sorry for the ministers, because they have a fairly busy time.  They are not going to get a lot of 
sleep tonight.   

This Bill will bring the Government down in three years.  We have seen today this Government sink to the 
lowest depths one could ever imagine.   

Mr Marlborough interjected. 

Point of Order 

Mr BIRNEY:  The member for Peel is showing blatant disregard for the proceedings of this House.   

Mr Marlborough interjected. 

Mr ACTING SPEAKER (Mr Dean):  I call to order the member for Peel for the first time.   

Debate Resumed 

Mr JOHNSON:  We will see the Government sink to the lowest depth possible today when it passes this Bill in 
the next few hours.  This Bill will pass through this House and go to the upper House, where in conjunction with 
the Government’s friends the Greens, the Bill will almost certainly be passed.  It will not go through before 
Christmas, which is what the Government wanted it to do.  

Mr Hyde:  You are spoiling Christmas for so many people.  

Mr JOHNSON:  No, the Government is spoiling Christmas for many people.  Many parents have concerns about 
certain aspects of this Bill.  

Mr Hyde:  There are parents here!  

Points of Order 

Mr BARNETT:  I have sat here and watched continual interaction between members of the gallery and members 
of Parliament.  That is not appropriate in this Chamber.  

Mr HYDE:  Members are not allowed to bring in any new information during the third reading debate.  The 
member for Hillarys is not summarising previous debate; he is speaking about dawn breaking and other 
meteorological matters.  Those matters are not pertinent to this debate.  

The ACTING SPEAKER (Mr Dean):  There is no point of order.   

I remind people in the gallery that it is a privilege to be here and that you are here by the good grace of the 
Parliament.  Please restrict the level of interaction.   

Member for Hillarys, I caution you on relevance.  I fail to see that what you have spoken about so far is relevant 
to the question in hand.  

Debate Resumed 

Mr JOHNSON:  Mr Acting Speaker, I would never dream of canvassing your ruling.  That is the furthest thing 
from my mind.  If you think I have strayed, I apologise.  I will certainly be relevant in everything that I say from 
now on.  

We are discussing the third reading of this Bill.  I would have liked to have moved a motion between the second 
and third reading stages to send the Bill to a standing committee.  However, I did not move that motion in 
deference to my parliamentary colleagues, because I hoped that the motion moved by my colleague the member 
for Kingsley to split the Bill in two would have sufficed.  That motion fell on deaf ears.  The Government was 
not prepared to listen.  It was not prepared to take the members on this side of the House on good faith.  We said 
that we would immediately pass 90 per cent of this Bill if it were split in two, which would have given gay and 
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lesbian people the sort of rights that they say they have been wanting for years, such as the end of discrimination 
in the workplace -  

Mr Hyde:  Tell us about the 90 per cent.  Please use your speech.  You have talked about aspects of the Bill that 
you support.  Tell us why gay and lesbian people are equal.  Tell us about those positive points for a change.  
You said 90 per cent.  

Mr JOHNSON:  It is very interesting.  I would love to talk about this for hours.  I would really like to hear more 
contributions from members opposite on this Bill.  I thought we might hear from them during the second reading 
debate or the consideration in detail stage.  Perhaps we will hear from them in the third reading.  I doubt whether 
we will.  I would have loved to hear the contribution of the member for Albany.  

Mr Barnett:  Not a whisper.  

Mr JOHNSON:  I would have loved to hear from the member for Joondalup, because I believe that those 
members have a lot to offer on this Bill.  It is not too late. 

Mr Hyde:  They have.  

Mr JOHNSON:  No, they have not.  I would have loved to hear from the members for Mandurah, Collie and 
Peel.  I would have loved to hear the member for Peel because he could have made a great contribution to this 
debate.  I would have sat in awe listening to the member for Peel because his contribution would have been very 
important.  

A lot of good could have come out of sending this Bill to a committee.  At the moment, a section of this Bill is, 
without any question, viewed by the vast majority of Western Australians as bad.  The four main areas in which 
they have serious and genuine concerns relate to the encouragement and promotion of homosexuality in schools.  
Members opposite will say that is not true.  However, I am sorry, they have been caught out.  Even the Minister 
for Education was not prepared to give a commitment to this Parliament that if homosexuality ends up being 
encouraged or promoted in schools, he will resign.  His answer to that was no.  What sort of commitment is that 
on a section of this Bill that is so important to the children in Western Australia?  He was not prepared to give 
that commitment. 

Members of the public also have serious concerns about other areas of the Bill.  The vast majority of people with 
whom I talk are very concerned about gay and lesbian people adopting children.   

Mr Kucera:  If they have similar views to those you expressed in the House the other day, I am sure they would 
be concerned. 

Mr JOHNSON:  I have been waiting for my friend the Minister for Health to interject on me. 

Mr Watson:  You are the member who has come out the worst in all this debate. 

Mr JOHNSON:  Not with the people who vote for me, I can assure the member.  The people at The West 
Australian have never been friends of mine.  In nine years, they have never done me any good. 

Mr Kucera:  You were quoted in Hansard the other day as saying they always get it right. 

Mr JOHNSON:  They always say it right for the mob opposite but never for us.  That is the difference. 

Mr Kucera:  It is the fault of The West Australian now, is it, member for Hillarys? 

Mr JOHNSON:  No, I do not care what The West Australian says. 

Mr Kucera:  You were quoted the other day in Hansard as saying they always get it right. 

Mr JOHNSON:  What did I say that was so disgraceful? 

The ACTING SPEAKER (Mr Dean):  I draw the member for Hillarys’ attention to Standing Order No 94, which 
deals with relevance.  A member’s speech must be relevant to the question under discussion.  Would the member 
please confine his comments to the Bill. 

Mr JOHNSON:  Certainly. 

Point of Order 

Mr BIRNEY:  The member for Hillarys was clearly responding to the remarks of the Minister for Health. 
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The ACTING SPEAKER:  Member for Kalgoorlie, all interruptions are unparliamentary.  Under the standing 
orders, there are no allowable discussions.  I am drawing the member for Hillarys’ attention to the standing order 
that deals with relevance.  We wish to go home some time this morning, so I suggest we get the debate over and 
done with. 

Debate Resumed 

Mr JOHNSON:  I give the Acting Speaker an absolute assurance that what I say will be relevant, because in no 
way will I upset the Acting Speaker. 

Points of Order 

Mr KOBELKE:  We must have respect for the Chair.  The member for Hillarys is canvassing the Acting 
Speaker’s ruling and not taking his directive to speak to the third reading that is before the House.  If the member 
cannot comply with that standing order, it is within the power of the Acting Speaker to require the member to 
resume his seat, and that has been done in this place on a number of occasions before. 

Mr BIRNEY:  Clearly, the member for Hillarys was advising the Chair that he intended to comply with the 
ruling of the Chair.  I did not hear the member for Hillarys say anything to the contrary.  I suggest that because 
the Leader of the House is tired and would like to go home, his judgment is somewhat impaired in this case, and 
that there is certainly no point of order. 

The ACTING SPEAKER (Mr Dean):  Each time the member for Hillarys has resumed speaking after I have 
pulled him up, I believe he has contravened Standing Order No 97, which deals with repetition in debate.  The 
member has told me at least three times - probably four times - that his comments will be relevant.  I do not need 
to be told again.  If he tells me again, I will treat that as a contradiction of my ruling. 

Debate Resumed  

Mr JOHNSON:  We are debating the third reading stage of the Bill. 

Mr Hyde:  You have said that a few times.  You need to find a verb, come on. 

Mr JOHNSON:  I am trying to make a point, but every time I do I am interrupted by the member for Perth.  I am 
getting a bit sick and tired of the member for Perth interrupting me.  I would like to continue my speech.  If I go 
over a little of what I said, it is only to establish the flow of my remarks.  I have already said that the Bill should 
have been referred to a standing committee.  If it had, the public could have had some input. 

Points of Order 

Mr KOBELKE:  This is the third time the member has referred to his wish that it might go to a standing 
committee.  Clearly he is being repetitious. 

Mr DAY:  The Leader of the House may not like hearing what the member for Hillarys has to say.  He has made 
the point two or three times, but there is nothing unprecedented about that.  So many interjections and points of 
order have been made by members opposite that it is hardly surprising that the member for Hillarys would 
recapitulate a little to establish his argument.  The Government may not like to hear it, but the member for 
Hillarys has a right to argue as he is. 

Mr BIRNEY:  I have been listening very closely to the member for Hillarys, as I always do when he gets to his 
feet.  I can recall him referring to a standing committee on two occasions.  That hardly constitutes repetition 
when he is trying to make a very important point about the legislation being referred to a standing committee.  
Perhaps we can adjourn the House and get Hansard to advise us whether the member for Hillarys referred to the 
standing committee two or three times.  That is the only way we will get to the bottom of this. 

Mr JOHNSON:  I obviously have an interest in the point of order.  My democratic right to freedom of speech is 
being denied by the Leader of the House because he is continually making points of order.  I mentioned a 
standing committee twice.  I have heard government ministers refer half a dozen times to the same matter 
without being interrupted.  Every time I get to a point someone on the government side interjects.  This time the 
Leader of the House has done that. 

The ACTING SPEAKER (Mr Dean):  There is some validity in the point of order.  The member for Darling 
Range said that reference to a standing committee had occurred three times.   
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Mr Day:  I said two or three times. 

The ACTING SPEAKER:  We are wasting time.  There is only a partial point of order, if that is possible.  We 
are not taking up the time of the member for Hillarys because the clock was stopped. 

Debate Resumed 

Mr JOHNSON:  I refer to some of the clauses in this Bill about which people are concerned.  I have already 
referred to the school curriculum.  I have mentioned the adoption issue, but one of the other major areas of 
concern is the reduction of the age of consent for young males from 21 to 16.  That is a massive leap.  By 
allowing that to happen, we will be allowing older males to sodomise younger males.  I do not like having to use 
that term; I find it offensive to be using that term in this House in this debate.  However, we cannot escape the 
truth of what we will allow to happen to young boys aged 16 - not older men, because there is no criminal 
activity if they are aged over 21, but young boys aged 16.   

The other area that I have not touched on is allowing lesbian couples access to IVF.  I have received a lot of e-
mails, faxes and phone messages from people in my area.  I have received some messages that have supported 
the legislation, but the overwhelming majority of messages have been opposed to the legislation.  I am guessing, 
but the number of messages against this legislation would be in the region of 15 to one; in other words, for every 
15 telephone calls, e-mails, letters and faxes that I have received, 15 have been against the legislation and one 
has been for it.  A lot of those people have said they do not feel that the best interests of the child are being 
observed.  They perceive, as I do, that a child who was born into that environment would not necessarily be in 
danger physically.  I have said before that gay and lesbian people have love for and I am sure would nurture 
babies and children in many ways.  However, I reiterate that the concern is about the psychological effect that it 
would have on the child later in life, perhaps when the child reached the latter years of school age.  I do not 
disapprove of the vast majority of this legislation, because there have been areas of discrimination against gay 
and lesbian people over the years, I would think predominantly in the workplace or in public forums by name 
calling.  I genuinely feel that would have been very distressing for people who are gay or lesbian, and that is 
what I would have felt had I been a gay.  I am glad this House is passing the proposed sections in this Bill that 
hopefully will eliminate a lot of that discrimination.  It will not eliminate it all, but it certainly will put people on 
notice that they have no right to discriminate against gay and lesbian people.   

I will not take up any more time of the House, because the Leader of the House is getting a bit grumpy and really 
does not want me to continue speaking.  I want to play my part in assisting the Leader of the House to get this 
Bill through, because it will get through, and I do not want to keep the staff of the Parliament here any longer 
than is necessary.  With those words, I will take my seat, and I will be voting against the third reading of this 
Bill.  

MR OMODEI (Warren-Blackwood) [4.58 am]:  I wish to make my contribution to this debate.  It is now nearly 
5.00 am on Wednesday.  We are talking about the Acts Amendment (Lesbian and Gay Law Reform) Bill 2001.  
What is so important about this Bill that it has kept us here until 5.00 am and will probably keep us here until 
7.00 am or 8.00 am?  What does the community think about the Parliament of Western Australia sitting at this 
hour of the morning to debate and conclude all the stages of this gay and lesbian legislation?  All the 
Government is doing is drawing ridicule on us from the people who elect us.  The Government also draws 
disrespect to this House.  Nothing that I know of is stopping the Leader of the House adjourning the House now 
and continuing this debate later.  Obviously, it is creating problems for staff who will have little time for rest 
before they will be required back - particularly the Hansard staff.  I cannot fathom what the Leader of the House 
is trying to do.  What is so important?  I could understand it if we were debating the DNA legislation that is so 
important for the police or the exceptional powers anti-fortress legislation or some other legislation that was 
essential for the Police Service to deal with the bikies who will be here over the Christmas break.  However, to 
be here at this hour of the day to discuss gay law reform legislation is not necessary.  The legislation is not that 
important.  Some people may disagree.  I admire the people in the public gallery who have spent all night here; 
they are obviously passionate about what they believe in and they are entitled to be here.  However, Parliament is 
about making sensible laws in a sensible way.   

The Opposition has indicated to the Government in all good faith that this legislation should be split.  This Bill 
will amend 18 different Acts of Parliament.  The Opposition agrees with the majority of the amendments, 
particularly those under clause 49, which deals with discrimination on the grounds of sexual orientation, 
discrimination at work and discrimination against commission agents and so on.  I do not intend to spend 30 
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minutes on this third reading debate, but I will make a few pertinent points.  One of the few times I have agreed 
with The West Australian newspaper was when I read on 8 December that there is no need to rush gay laws.  The 
West Australian is obviously concerned about the issue.  This legislation could have been split.  The member for 
Kingsley has played an important part in this and other legislation.  An attempt should have been made to split 
this Bill, rather than delay it, so that the non-controversial parts could be debated in this place.  The other 
controversial parts - those parts that I deem controversial, my apologies to people in the gallery - could be sent 
back into the community for public comment.  I doubt very much whether this legislation will pass through the 
Legislative Council before Christmas.  If it does not, it will still be debated in the community over the 
Christmas-New Year break.  To have a divisive issue like this being discussed by people around the Christmas 
table is not good for our community.  It is not good to have divisive legislation in Parliament - and this is 
divisive legislation.   

I want to defend my friends in the Australian Family Association who have taken up the fight against parts of 
this legislation.  I am directing my comments to you, Mr Acting Speaker (Mr Andrews), because I want to ignore 
the comments on my left.  The founder of the Australian Family Association, Bob Santamaria, who has passed 
away, was a highly regarded Australian.  He was well regarded by people across the spectrum.  The patrons of 
that organisation are a long list of eminent people including Kim Beazley senior, and I am sure that members of 
the Government have respect for him.  That organisation is being drawn into this debate in a way that makes the 
situation very difficult for it.  I am sure that the archbishop of Perth, Archbishop Hickey -  

Ms Quirk interjected.  

Mr OMODEI:  I would appreciate it if the member for Girrawheen would allow me to make my comments.  I 
will not engage in a cross-Chamber debate because that will just delay my comments.  Like most of the clergy, 
the Roman Catholic Archbishop of Perth, Barry Hickey, does not like to get involved in making political 
comments about matters.  However, in this case he has felt compelled to make public comments and to make 
speeches on the steps of Parliament House.  I regret that.  The Australian Family Association has been fairly 
straightforward and graphic in its comments in the papers it has produced on this issue.  It is concerned about the 
erosion of family values in this country, something that I also am concerned about, particularly with the Labor 
Party’s social reform agenda and changes to the Family Law Act.  A new Government will have to consider 
whether those matters should be changed in some way to divide those Bills.  My prediction is that the Family 
Law Court will be clogged up with a whole range of cases that will render it almost ineffectual.  The debate 
about the gay and lesbian law reform will continue in the community for a long time. 

The concern of the Australian Family Association about the militant gay lobby is one that I share.  We cannot 
have a Gay and Lesbian Mardi Gras with large banners saying “We’re here, we’re queer and we’re after your 
children” without that provoking some response in the community.  We cannot have banners saying “Sex before 
eight or it’s too late” without provoking some response from the community.  I again want to quote a comment I 
received from someone in the community.  I will repeat a quote from my second reading contribution, at the risk 
of being asked not to be repetitious.  The statement that concerns me greatly is this -  

“We shall sodomize your sons, emblems of feeble masculinity, of your shallow dreams and vulgar lies. 
We shall seduce them in your schools, in your dormitories, in your gymnasiums, in your locker rooms, 
in your sports arenas, in your seminaries, in your youth groups . . . Your sons shall become our minions 
and do our bidding.  They will be recast in our image.  They will come to crave and adore us.” 

That sort of comment does nothing but draw disdain from the general community. 

Mr McRae:  Where does it come from? 

Mr OMODEI:  It comes from Michael Swift, of the Homoerotic Order, in the Gay Community News, 15 to 21 
February 1987.  It has been repeated in other forums across the country, particularly during some of the mardi 
gras-type events.  All that does is provoke antigay and antilesbian sentiment in the community.  Anyone who 
suggests that the Australian Family Association should not be concerned about those kinds of comments is living 
in the Dark Ages and is not concerned about families in this country. 

It is my firm conviction that the normal family in this country is a father and a mother with a grandmother and a 
grandfather and children.  It is my firm conviction that gay and lesbian people should not be able to adopt young 
children.  It is my conviction that in-vitro fertilisation should not be allowed with same-sex couples.  It is my 
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firm conviction that the age of consent should stay where it is right now.  I am entitled to that view; it is a view 
that the majority of my constituents share.  It is a view that Catholic people in Western Australia share.  I advise 
the House that, from my research, the number of gay and lesbian people in the community is somewhere 
between 1.4 and two per cent.  The number of Catholics in Western Australia is about 50 per cent.  Therefore, 
when we talk about percentages of people and the incidence of attacks against young people, we really need to 
deal with reality.  When we have a report produced by a group of 15 people, of whom only two are straight, of 
course we will get an indication that approximately 10 per cent of people in society are gay or lesbian.  I do not 
subscribe to that; it is not an accurate assessment.  I would like more research to be done on that issue.   

As for members opposite, I understand the rules that the Labor Party runs on and that if members do not abide by 
decisions of Caucus they lose their endorsement.  There must be at least one member of the Government who 
does not support this legislation.  I am sure that the constituents of members opposite are talking to them about 
this.  Members opposite may be ignoring them.  My constituents certainly talk to me.  People of all ages, groups 
and religious denominations have talked to me about this issue.  I share their concern.  It is a concern that can be 
allayed very easily by this Government splitting the legislation or sending the Bill back to the community.   

Let us deal with the issue of discrimination.  No-one in this House supports discrimination against people 
because of their sexual proclivity.  The contentious issues in this legislation should be discussed by the 
community for at least six months.  The member for Kalgoorlie is quite right.  I have reluctantly become a 
student of politics over the years.  People were not aware of the agenda of the Labor Party.  I take particular 
notice.  I have stood in six or seven state elections and local government elections.  I take a great deal of notice 
of what happens in the Christian community in Western Australia, particularly of people who are concerned 
about families.  It is my firm belief that this legislation is an erosion of the family structure as we know it.  It will 
leave a legacy that will not be good for our children.  It is part of the continuing decay of society as we have 
known it over the past umpteen decades.  It is a great shame.  Some may say that I am bigoted.  Members should 
make the judgment.  I am entitled to stand in this House and make my contribution to this debate.  I have very 
grave concerns about how the community has been divided. 

Mr Hyde:  Will the member respect a majority vote? 

Mr OMODEI:  The member for Perth has far too much to say for himself.  As for a majority vote, are we going 
to have a referendum on this?  That would be a majority vote. 

Mr Hyde:  On 10 February. 

Mr OMODEI:  On 10 February!  The Labor Party got 37 per cent of the vote.  This is more about the Labor 
Party kowtowing to its mates in the extreme left and the Greens to get electoral reform through the Parliament to 
try to buy two terms.  That is what this is all about.  The Government has to wake up to itself.  When the new 
seats are set up under the electoral reform legislation, there is no guarantee that the Government will win the 
majority it thinks it will.  Mark my words. 

Mr Kucera:  The Opposition was in government for eight years and did not introduce one controversial piece of 
legislation. 

Mr OMODEI:  That is nonsense and the minister knows it.  The former coalition Government addressed a range 
of issues, including abortion. 

Mr Kucera:  Who brought that into the House?  You did not. 

Mr OMODEI:  I refuse to respond to the Minister for Health.  No wonder the health system in Western Australia 
is in disarray.  No wonder country people are concerned about their future. 

Point of Order 

Mr KUCERA:  I do not see what relevance any of this has to the debate. 

The ACTING SPEAKER (Mr Andrews):  It is certainly getting away from the debate, but I believe the member 
was responding to earlier comments.  If he had gone any further, I would have drawn him back to the debate at 
hand.  Suffice to say, he was responding to the interjection. 

Debate Resumed  
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Mr OMODEI:  Thank you for your ruling, Mr Acting Speaker.  I have run just about all the arguments I want to 
run in this debate.  I still believe very firmly that the Opposition, through the member for Kingsley, put some 
very good, sensible reasons to this Parliament for the legislation being divided, for the contentious issues being 
sent back into the community, and for those essential matters to which we all agree being debated.  That would 
have been the right way to deal with this legislation.  I am disappointed that the Labor Party has decided to carry 
this debate through to all hours of the morning, which will only draw derision from the broader community.  I do 
not know what the advantage is, but obviously the Leader of the House has some grand plan.  Whether we 
passed this legislation this morning or this afternoon would not make a lot of difference. 

MR McNEE (Moore) [5.15 am]:  I take the opportunity of expressing my absolute disgust at this grubby little 
Government.  The time is 5.15 am.  I can guess that some government members cannot tell the time, and I pity 
them for that.  This Government has no care for anyone, much less the staff.  It is okay for us, because we do not 
mind being here.  If government members wish to stay here and keep debating, that is fine.  This is a disgusting 
performance by this Government.  It does not really matter whether the Bill is passed today, next week or indeed 
next year. 

Mr Kucera:  So the people don’t matter? 

Mr McNEE:  I will deal with the Minister for Health and tell him a few things about health.  He should keep 
quiet and not interject. 

It does not really matter when the Bill is passed.  We are here at after 5.15 am.  We are back to the days of the 
Burke Government, and to some extent the Lawrence Government, although Carmen Lawrence did try to change 
things.  When the coalition was in government, we had eight years of reasonable sitting times.  We did not have 
this ridiculous situation.  The only people who think they are smart are those in this dumb Government.  People 
outside this place will think that this is absolutely ridiculous.  I will make sure that people in my electorate and 
as many other people as possible know the attitude of this Government.  It wants to roll over people.  It wants to 
pull on the jackboots and crush them into the corners.  The Leader of the House has really drawn an argument if 
that is what he wants to do.  Let us examine some of the things we have been doing. 

Mr Johnson:  It is an act of desperation on the part of the Government. 

Mr McNEE:  Of course it is.  I have seen a few Bills slope through this House.  This one would have to take the 
cake for being the most ill-conceived piece of legislation that this House has witnessed.  During the 
consideration in detail stage, I was not sure that the Attorney General was happy with all his answers.  With a 
situation like that, imagine what a mess there will be when the Government unleashes the legislation on the 
public.  The Bill has been rushed. 

I object to the way in which information was given to the Government.  If I were to receive an answer that I 
wanted, I would do it in the way in which the Government did it.  It established a committee of 15 people, of 
whom two were straight and 13 had other preferences.  The Government totally ignored the bulk of the people.  
Nobody but nobody has ever said to me that there should ever be any form of discrimination against anyone.  It 
is extremely difficult to legislate to make anybody like anybody. 

There has been a great deal of concern about other issues, coming from decent family people.  The Attorney 
General and his Government have attacked the family in a way that only they could do.  They ignore the family.  
Family, in my view, is mum and dad and some children and probably the dog.  

Mr Bradshaw:  And some grandchildren?  

Mr McNEE:  Yes - some grandchildren, of course.  Since this Government is so very keen on talking about 
rights, I would have thought that the rights of those children overrode everything else.  That is not the case with 
this Government.  The Government is using the children as pawns in a game that even it does not know the rules 
for.  It is even more distressing when I find that the Labor Party has caucused its people, because I am absolutely 
certain that they themselves do not support this legislation.  If government members were given a free vote, I am 
certain that a very different answer would be obtained.  A member cannot come from a dicky seat and support 
this sort of thing, because it will cause trouble.  Whether the Government likes it or not, the public does not like 
this sort of legislation.  This is not because they support discrimination.  They do not, but they have a great deal 
of concern about a lot of other issues.  This Government has made a fundamental mistake.  There are good 
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people on the government side who would wish to be able to speak out against this, but they have not been able 
to do that.   

The Bill would have been better named the “miserable and lesbian Bill”, because that is the impression I gained 
after sitting here listening to the debate.  If people want to be whatever they want to be, as far as I am concerned, 
God bless them; I do not care.  However, I object to having that thrust down my neck with gay and lesbian 
parades and issues, as the member for Warren-Blackwood mentioned.  I do not accept that, and I do not see the 
need for it, because if it is what they say it is, everybody should join it, but nobody does.  Only a couple of per 
cent of people do.  I do not say that there is anything wrong with that, but we need to draw some fundamental 
lines showing where we are going.   

There is a great deal of concern about the adoption part of this Bill.  I have said before that the rights of the 
children should prevail above all others, but they will not.  Can members imagine a child who is adopted by a 
gay or lesbian couple?  I do not say that they would not love that child.  How would you, Mr Acting Speaker (Mr 
Andrews), like to be that child?  How would members of this place like to offer a child for adoption to a gay or 
lesbian couple?  What would happen when that poor kid went to school?  I am not saying that he would not be 
loved, but all his little mates would ask, “Where’s your dad?”  He would have to say, “I don’t know.  I’ve got 
two mums and one’s my dad.”  These are the facts of what would happen.  That child would be denied the right 
to have a mother and a father.  Government members in this place talked about legislating the father out of other 
areas of the Bill.  They cannot do that.  The Attorney General might believe that he is God and can pass all these 
laws, but the facts are that he cannot do what he wants to do, no matter how much legislation he passes in this 
Parliament.   

I remind the Government that it is very keen on rights.  The Attorney has returned to the Chamber. 

Mr Kucera:  He is fascinated by your speech. 

Mr McNEE:  I do not care whether he is fascinated, but the Minister for Health should be careful or I will start 
talking about health and he will not like that. 

Mr Kucera:  We can talk about hospitals. 

Mr McNEE:  The Minister for Health should be careful or I will let go a few comments about health that he 
would not like.  I come from the country and I know his Government’s attitude to people in the bush.  The 
minister should not worry about that, and if I were him I would sit quietly and not worry too much. 

There is a lot of concern about sex education when it is introduced in the classroom.  I say to you, Mr Acting 
Speaker, that I would not want one of my children to be taught by some teachers about homosexuality or 
subjects that I consider to be delicate.  Some teachers might be fine dealing with the subject.  However, the 
problem is that 98 per cent of children do not need to know about homosexuality.  This dithering Government is 
rushing around legislating so that it can get to two per cent of children.  I ask myself: why would it bother to do 
that for such a small number of children?  My colleague the member for Warren-Blackwood mentioned the fact 
that the Government had sold out to the branch office of the Labor Party, the Greens (WA), because it wanted to 
get its grubby little electoral reform through the Parliament.  The Greens have a policy of compulsory 
homosexual education in schools.  That is part of their policy. 

Mr Kucera:  I told you, it’ll be compulsory soon! 

Mr McNEE:  The Minister for Health should be careful or I shall whip out a health story I have with me and read 
it.  He should sit and be quiet and be a good boy or he will go home with a red face. 

There is a great deal of concern about these issues, which have not been considered properly.  They have been 
pushed, rushed and hustled through this place at a speed that I can hardly believe.  The Government has 
diminished the importance of this issue.  It has not given it the consideration it deserves, and being in this 
Chamber at half past five in the morning makes it even more ridiculous.   

I mentioned the other day that children cannot be taught anything about God or religion in school, but they are 
going to be taught about homosexuality.  Does that not seem a bit dopey, when we are reaching out to only two 
per cent of children?  Surely, Mr Acting Speaker (Mr Andrews), even you do not believe that; and I am sure not 
many others do either.  No-one with a smidgin of commonsense would believe that rubbish.  However, that is 
what the Government is doing; it is pushing things on to people and it will eventually suffer for that.  That is the 
way it will go.   
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I would not mind being here at half past five in the morning if we were discussing an issue such as the 1 000 jobs 
that have been lost, and I understand now that about 4 000 jobs will be lost.  Although I understand the 
importance of this issue, it is not a fundamental issue that will help those 1 000 people.  Having crucified that 
industry, the Government will now move on to something else.  Members should consider the Government’s 
drug policy.  It went soft on drugs.  That is the Government’s answer - if it cannot solve a problem, it goes soft 
on it. 

Mr Barnett:  I wonder how many lives that will save. 

Mr McNEE:  It will not save one. 

Mr Barnett:  How many lives will be lost though? 

Mr McNEE:  I thank God that I have always been free of that sort of thing.  However, I spoke to a lady whose 
son went through a horrific experience with drugs, and I pray that that does not happen to anybody.  That is what 
this Government does.  I think it is time it had a good look at itself.  Over the years we have seen simple 
solutions such as the Government’s soft on drugs policy, which allows people to grow a bit of wacky weed in the 
backyard.  If people will now be allowed to grow two plants, I might start growing them under contract, because 
there will not be enough acres to grow them on.  That is the way I see it.   

Back in the 1960s, the drug companies and others thought that the pill was the answer.   

Several members interjected. 

Mr McNEE:  I must work hard to get the message across; it is pretty heavy going.  We all must work a bit harder 
to get the message across to the Government, because it does not take it on board all that well.  The pill was 
going to solve all the problems.  It was going to be heaven on earth, and everybody agreed with that.  If people 
dared raise the issue and speak out against it, they were called all sorts of things and were being nasty to ladies 
and to everybody else.  The pill was going to do wonderful things; it was going to give sexual freedom and 
reduce -  

Points of Order 

Mr DEAN:  I do not believe that the Bill refers to the contraceptive pill and the sexual freedom that is enjoyed 
by those who use it.  

Mr BRADSHAW:  The member is trying to make a point about this legislation and its relevance to what this 
Government is doing.  It is relevant because the member is tying it into the weakness of this Government.  

The ACTING SPEAKER (Mr Andrews):  The member is putting it into some sort of social context by using that 
as an example.  He was wandering off on an extended trail, so perhaps he will return to the Bill.   

Debate Resumed 

Mr McNEE:  I would not leave the debate on the Bill for quids.  Although the Attorney General may think he is 
God and that he can fix it, he cannot, because others have had a bash at other things and they did not succeed.  
The contraceptive pill was going to control the divorce rate.  We know what happened.  It blew out; it is 
absolutely horrific.  The pill  was going to provide more time with the children.  They call it quality time now.  
That did not happen, because there are more kids in child care now than one could believe.  Instead, there were 
more divorces and more children in trouble.  There was a huge increase in the number of abortions; yet the pill 
was going to stop abortions.  The Attorney General will live to regret this legislation. 

Mr Kucera:  That was the women’s fault was it?   

Mr McNEE:  I did not say it was the women’s fault.  The Minister for Health should not tease me, because it will 
take me 10 minutes to tell my story about health care and I do not particularly want to do it.  However, if the 
minister keeps on annoying me, I will do it.  I would rather save it for another day because this is neither the time 
nor the place to talk about the minister’s troubles.  We will talk about those another day. 

These issues are not easily solved by legislation.  It does not necessarily follow that passing a piece of legislation 
will resolve the problem.  I hear a lot about rights.  I cannot work that out.  When people are gay or lesbian they 
have the same rights as everybody else.  We all have the same rights. 

Mr Kucera:  What is wrong with that?   
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Mr McNEE:  I am saying that is right, yet members opposite keep indicating that they do not have rights.   

Mr Marlborough:  I think you should leave it at that.   

Mr McNEE:  The member for Peel should go back to sleep for a minute and it will all be over.  I get confused - 

Mr Kucera:  We know that.   

Mr McNEE:  The Minister for Health should be careful.  I do not want to spoil the minister’s night and I would 
much rather bowl him another day. 

Mr Kucera:  We might talk about school bus drivers, member for Moore.   

Mr McNEE:  The minister should not worry about that; we will talk about health care when we are ready.   

Why do we need to emphasise these issues?  I urge extreme caution, because I do not believe that what we are 
doing here will resolve the situation.  I am genuine about wanting to resolve the problems that face people like 
that.  I would like to have had the opportunity to do it in a proper space and at the proper time.  If the 
Government had split the Bill, as has been pointed out umpteen times, or sent the Bill to a committee, as the 
member for Hillarys suggested, that would have been fine.  I am concerned at the way in which the Government 
deals with things.  If it dealt with these matters in an up-front way, we could consider them; I would be happy to 
go along with that.  However, this Government wants to harangue people, particularly the Opposition.  It wants 
to push us along and make us agree with things that we believe deserve a great deal more discussion.  It is an 
important problem and it has been largely ignored.   

The Attorney General did not give many proper answers at the consideration in detail stage.  I do not blame him 
for that.  Even today he said he thought something was in the Bill, when it was not.  That indicated that he 
probably had not read the Bill all that carefully.  I do not blame him for that.  However, I want the Attorney 
General to remember that he is the man who is driving the issue and I think he is on the wrong tram.   

MR SWEETMAN (Ningaloo) [5.40 am]:  I would have loved to make my contribution in the clear light of day.  

Mrs Edwardes:  It is!  

Mr SWEETMAN:  It is not through the eyes that I have just looked at it through.  Even at midday, I would not 
be able to call it the clear light of day, so I hope you, Mr Acting Speaker (Mr Andrews), will forgive me if my 
presentation is not coherent at every stage.  This Bill has taught me one thing that I did not believe would happen 
right up until this day.  If five or 10 per cent of the population sets out to change society values and norms, or 
wants to change the world, it is theoretically possible for it to do that.  It is more than theoretical; we are seeing 
the manifestation, the clear evidence, of that today with the culmination of this Bill.  I question some of the 
Government’s priorities, even going back to electoral reform.  I understand its timetable and perhaps to some 
extent the wish to get that Bill through this House and the upper House so that the legislation can be enacted next 
year.  Following the introduction of the electoral reform legislation, this House debated the Family Court 
Amendment Bill and, ultimately, it has debated this Bill.  I question the priorities of the Government.  Without 
digressing too much and testing your patience, Mr Acting Speaker, I refer to the health crisis and the job losses 
in the south west.  I wonder just how much of a distraction this legislation has been to the Government, and the 
further consequences that will have on the health system and rural communities in the south.   

It is interesting to look at some of the contradictions.  I tried to make a point during the second reading debate 
about rights and equality, and to relate that to the Government’s attempt to link a sexual preference to the rights 
and equalities of individuals who live side by side and work shoulder to shoulder in the community.  A 
comparison can be made between the electoral reform Bill and this Bill.  One set of values or rationale is applied 
to the electoral reform Bill - one vote, one value.  Even allowing for a weighting in the more remote and regional 
areas of the State, the legislation will still discriminate against a minority of people who just happen to be 
sprinkled over vast areas of the State and who do not enjoy the same services as people in larger regional centres 
and the city.  They are clearly discriminated against already, and will be even more so under the electoral reform 
legislation that will pass through this Parliament.  The Parliament has now said that we must normalise a whole 
lot of behaviour for a section of the community that has a sexual orientation different from that of the great 
majority of the population.  There is inconsistency between the guiding principles involved in the electoral 
reform Bill and this gay and lesbian reform Bill.   
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I will pay the Attorney General some credit.  He has handled himself with great dignity, and has extended great 
courtesy to and shown forbearance for all members at every stage of this Bill.  He has done his utmost to respond 
to all the concerns members have raised.  It does not alter the fact that the majority of the community will tend 
not to see the Attorney General, or even this Government, as the great reformer, but instead may see him as the 
great Satan or Antichrist.  I am sure that name-calling such as that is probably considered a term of endearment 
by the Attorney General.  Nevertheless, I extend to him my appreciation for the way in which he has handled 
himself, even though he knows that I am vigorously opposed to the four or five very controversial sections of the 
Bill.  I will never be reconciled to them.  Many people in the community are just like me.  The world is wobbling 
on its axis at the moment.  

I now go to what the Bill achieves. 

Mr Hyde:  Human rights. 

Mr SWEETMAN:  The member for Perth says human rights.  Perhaps it does.  However, how does it impinge on 
other people’s human rights - certain values and absolutes that have been the centrepiece of their lives?  Look no 
further than the attack on family and marriage by the Family Court Amendment Bill and now by this Bill.  If I 
am not mistaken - the Attorney General can nod his disapproval if I have it wrong - the Family Court 
Amendment Bill and this Bill make no reference to husband, wife, mother or father.  I have seen references to 
spouse, partner, de facto spouse, parent and a whole range of such terms. 

Ms Radisich:  It is modern language. 

Mr SWEETMAN:  Modern language is listening to small kids call their mother and their father just that.  Even if 
the Government had to go to this extent to normalise in legislation practices or acts that many people find totally 
offensive, I do not see why we must make that additional concession.  We are not here to judge people on their 
acts.  Opposition members disagree with the conduct, but we do not harbour any prejudice or discriminate 
against those people who indulge in those acts.  However, it would have given a nice edge to the legislation if 
references to husband, wife, mother or father were held as precious, even if it were a form of tokenism, a bit like 
the prayer we start with each morning or afternoon in this place.  That tokenism exists to appease perhaps old-
fashioned people like I am and others who still cling to those values and absolutes. 

What will the legislation achieve, even for the people that the Bill has been drafted to suit?  I question whether it 
will achieve much.  I wonder whether the same mental anguish, mental illness and rate of suicides will continue, 
or whether this normalisation will mean that tomorrow all gay and lesbian people, transsexuals, bisexuals or 
whoever will read in the newspaper that various Acts of the State Parliament have been varied so that they can 
be called normal, and that all of a sudden they will undergo some sort of Saul-like conversion and become 
completely different people who are at peace with themselves and who will no longer suffer the mental anguish 
that perhaps they have suffered up until now. 

Mr Trenorden:  The bit I like is that there will be no more rural suicides, apparently. 

Mr SWEETMAN:  Perhaps we would have supported the Bill if it had achieved that, member for Avon.  I made 
reference to that in the consideration in detail stage.  I reconfirm that I am not taking a judgmental view on this 
issue.  Like most other members in this House, I came to this place with an ability, if not a quality, to disagree 
with but not hate people.  That is something that most parliamentarians would say about themselves. 

A Westpoll survey of some 400 people was conducted on this legislation.  I did not read all the article about that, 
but I read the main sections of it.  It referred to an 86 per cent support level for the gay law reforms.  As I said to 
the Attorney General in the consideration in detail stage of this Bill, those figures have been misread to an 
extent, because they are an indicator of acceptance or tolerance.  Gay people in our community have the same 
rights as other people to live in the community and to not be persecuted or discriminated against.  The article 
went on to refer to specifics, such as in-vitro fertilisation, the age of consent and adoption.  Regardless of the 
controversy surrounding the words that have been uttered in this place about how the homosexuality question 
might be handled in the classroom - leaving the school curriculum to one side - after the introduction in 
Parliament of this Bill, people certainly started to register their concerns.  Having answered the survey question 
put to them, regardless of the question they indicated that they did not have a problem with gay and lesbian - 

Mr Hyde:  You should not have a hang-up; you should actively support it. 
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Mr SWEETMAN:  We could say that they supported the decriminalisation of sodomy.  We have made a 
quantum leap in a very short period.  I did not know how quick the devolution of society had been.  In 1989 we 
decriminalised sodomy, regardless of people’s views on it then.  People have accepted that today.  However, it is 
a quantum leap to go from decriminalisation to normalisation.  It could be argued that what we are doing is not 
normalisation either, because homosexuals who are being discriminated against will be able to receive 
preferential treatment through the advocacy that will be available to them. 

Mr Kucera:  In 1989 we still had apartheid. 

Mr Hyde interjected.   

Mr SWEETMAN:  It is interesting that much of the Bill centres around discrimination.  Almost every day in one 
way or another people suffer degrees of discrimination.  I do not want to trivialise this debate, but what about 
disabled people?  Do they enjoy the quality of life that they deserve in a society as affluent as ours?  I challenge 
whether that is the case.  In my view they do not.  People are discriminated against because they are not born as 
good looking as other people, and have weight problems.  Short, fat, ugly people are discriminated against day in 
and day out.  I do not see many marching in protest about it, so there is a form of discrimination that we make 
light of and even joke about.  The minister responded on cue, even at ten minutes to six in the morning. 

Mr Kucera:  You are not speaking from personal experience, are you? 

Mr SWEETMAN:  The Minister for Health and I can speak from personal experience!  We are unlucky because 
we are the embodiment of all three. 

Mr Kucera:  I will still love you in the morning! 

Mr SWEETMAN:  I do not know whether the minister has seen the film Coyote Ugly, but we will not go there.  
Suffice to say, I would chew off my arm.  The homosexual lobby has been quite clever and committed for a long 
period to its cause to bring about normalisation and rights and privileges for homosexual people.  In addition to 
the various movies, television programs and newspaper articles.  The West Australian last week and again this 
week referred to Hon Giz Watson and her partner.  To digress a little, I do not have a problem with whatever 
rights either of those two ladies want in that partnership.  There should be some opportunity at law for rights to 
be conferred between partners.  A partner should be able to speak on behalf of the other partner should the 
natural mother suddenly die or in the event of one of the kids needing urgent medical treatment, one partner 
should be able give authority for that to take place.  However, that can take place without going through this 
elaborate procedure.  

The latest issue of New Idea contains a story about Ian Roberts, the rugby league player from over east.  He, 
again, is a high-profile person.  It is a reasonable story about a decent all-Australian fellow and his friend - it is a 
gay relationship.  I do not judge him for that.  I am just drawing the attention of the House to the fact that the 
homosexual lobby has to some extent picked high-profile people to present its stereotype or model for pursuing 
legislation such as this.  I want to look also at the other side, because if we are to be continually presented with 
these types of people as being the norm or stereotype for people who are involved in homosexual relationships, 
we need to look at the other side.  I refer to an article from Life Ministries Current Issues Paper.  I cannot vouch 
for its absolute accuracy or authority and I would have liked to have had time to check it out, but that is the price 
of our going from committee to third reading without having time to prepare ourselves adequately.  The article 
summarises the findings by Thomas Schmidt and states -  

Schmidt summarises the findings of the vast body of recent research in an illustration, which is worth 
quoting at length: 

The article relates to San Francisco.  I do not know whether it is in recent times or significantly in the past.  It 
continues -  

Suppose you were to move into a large house in San Francisco with a group of 10 randomly selected 
homosexual men in their mid-thirties . . .  

The relational and physical health of the group would look like this. 

Four of the ten are currently in relationships, but only one of those is faithful to his partner, and he will 
not be within a year.  Four have never had a relationship that lasted more than a year, and only one has 
had a relationship that lasted more than three years.  Six are having sex regularly with strangers, and the 
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group averages almost two partners per person per month.  Three of them occasionally take part in 
orgies.  One is a sado-masochist.  One prefers boys to men. 

Three of the men are currently alcoholics, five have a history of alcohol abuse, and four have a history 
of drug abuse.  Three currently smoke cigarettes, five regularly use at least one illegal drug, and three 
are multiple drug users.  Four have a history of acute depression, three have seriously contemplated 
suicide, and two have attempted suicide.  Eight have a history of sexually transmitted diseases, eight 
currently carry infectious pathogens, and three currently suffer from digestive or urinary aliments 
caused by these pathogens.  At least three are HIV-infected, and one has AIDS. 

That is an extreme case and does not apply to all people.  I am trying to strike a balance between an extreme 
argument, and I concede that is what this is -  

Mr Hyde:  It is inaccurate. 

Mr SWEETMAN:  If this is found to be inaccurate, I will be happy to get up in this place and apologise for 
misleading the House.  I have quoted that article because we are supposed to take everything that we see in the 
media as being the stereotype and the norm for homosexual people and their activities.  I do not accept that. 

Mr Kucera:  I could take you to a normal Friday or Saturday night police running sheet for the city of Perth, and 
it would read exactly the same; and that is not with gay and homosexual people but with what you would call 
normal heterosexual couples.  There are the same levels of violence and disease across the board. 

Mr SWEETMAN:  There is a lot of behaviour in society that I am embarrassed about.  I do not want this further 
degeneration -  
Mr Kucera:  What point are you trying to make?  There is as much breakdown and misery in the general 
community as there is in the homosexual community. 
Mr SWEETMAN:  The minister is saying we should break down society some more.  That is the extent of his 
argument.  
I will move on because I want to conclude my address shortly.  I wonder whether some of the issues our society 
currently works through are what Rudyard Kipling referred to as the savage wars of peace.  I wonder whether to 
some extent society has been too laid back in the way it has viewed developments and evolutions within it, and 
has not taken an active part in addressing them.  Certainly, the church, of which I am a part, can be criticised for 
not engaging many community issues much sooner and more vigorously than it has.  Solomon said, “A little 
sleep, a little slumber, a little folding of the hands to rest and destruction comes like a bandit.”  That sums it up.   

Conflicting information comes from the churches.  People within churches are not just tolerant of homosexual 
people - I think most of the fellowships are - but they actually condone homosexual behaviour and do not 
consider it to be anything out of the ordinary.  Some churches say that they must modernise, become more 
contemporary and include those people as part of the flock.  The church should actively participate in 
community affairs and, from good word and good deed, show forth the love of Christ in the community.  In that 
way, there could be a manifestation within the community from the church to provide an open demonstration of 
their faith.   
I do not know what will be the final position of the Opposition on this legislation.  Aspects of this legislation 
trouble the Opposition greatly.  The Opposition has already made a commitment to review sections of this 
legislation when it next wins government.  I committed myself to repeal sections of the legislation during the 
second reading debate.  There is no option other than to partially repeal some sections of the Bill.  The non-
controversial, nebulous sections of the Bill can stay as they are.  I intend to actively campaign against sections of 
this Bill and to have them repealed at the earliest possible time.   

At times like this, people try to settle themselves after sitting through much of the debate and listening to the 
upsetting and hurtful experiences of some members.  Members have endured much of the second reading and 
consideration in detail stages and now, in the early hours of the morning, we are debating the third reading.  I 
could hammer home points and refer to sections of Genesis, including Sodom and Gomorrah, but I will not.  I 
will read an extract from that gives me hope and perhaps will give other members and people outside Parliament 
hope.  It expresses the thoughts of many people in the community, indeed the majority, who find sections of this 
Bill totally distasteful and offensive.  It is part of the apostle Paul’s letter to the Philippians.  I thank members for 
hearing me out.  Paul said to the Philippians, “Finally brethren, whatsoever things are true, whatsoever things are 
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honest, whatsoever things are just, whatsoever things are pure, whatsoever things are lovely and whatsoever 
things are of a good report.  If there be any virtue, if there be any praise, think on these things.” 

MR MARSHALL (Dawesville) [6.03 am]:  The Attorney General is a very good friend of mine and he told me 
that he likes listening to my debates in Parliament; therefore, I am pleased that he has suddenly come to life.  The 
last time we debated legislation in this House with such sensitivity - 

Mr Barnett:  Are you taking breakfast orders while you are on your feet?  The menu should be passed around.  

Mr MARSHALL:  The Leader of the Opposition has drawn members’ attention to the time.  I acknowledge that 
it is about 6.03 am.  The member for Kalgoorlie said that there is a beautiful sunrise outside.  I told him that the 
last time that happened, we had offices on the eastern side of Parliament and we saw St Georges Terrace come to 
life.  It was quite amazing.  Not many people have the opportunity to see the sunrise, particularly from 
Parliament House.  We are very fortunate to be here at this time.  I will return to time management a little later.  I 
am wide awake.  I come from the old brigade in which, if one plays up, one fronts up.  A lot of members 
opposite are asleep; they have not learnt that discipline of life.  I am surprised that members of the Labor 
Government have not seen fit to stand tall and be here as a group to witness the closing stages of this legislation. 

The last time we debated legislation of such sensitivity was during the abortion debate.  That was an amazing 
debate, because it was about two contentious areas - freedom to life and freedom of choice.  We were divided, 
but not like “them and us” as we are here today.  A number of members were divided about the way they 
believed the legislation should go.  The interesting thing about that legislation was that in the summing up - it 
was around 6.30 am; we had been going all night - the emotion in the House was incredible.  Some members 
broke down during their speeches.  Members actually respected each other.  I for one grew to respect and like the 
Minister for Planning and Infrastructure - although she makes a lot of blues in her decision making as a minister 
and at times has received little respect from the community - because I saw her in action.  We used to have a 
footballer at East Fremantle called Wilson Onions, whom every other team hated, but we liked him because he 
hit hard. 

Point of Order 

Mr KOBELKE:  I draw attention to Standing Order No 97. 

The ACTING SPEAKER (Mr McRae):  Standing Order No 97 deals with repetitious or irrelevant debate.  Some 
player who was not particularly liked playing football in past times does not quite get a link. 

Debate Resumed 

Mr MARSHALL:  You are right, Mr Acting Speaker.  I was saying how one gets to know people when one is 
involved with them.  One of the sad things in Parliament is that too often we operate as “them and us” and we do 
not get to know the other side.  In the summing up this morning it is sad that both sides are still angry.  This 
debate has not been similar to the abortion debate, because both sides are still divided in their opinions.  I have 
been wondering why.  I started to think, “Why are we looking at each other?  Why is the Leader of the House 
very angry?  He has not had any sleep; he has been grumpy during the debate.”  I thought it was like a game in 
which, in order to succeed, the champions of the team were trying to bring the average performers up to their 
level rather than having the average performers drag the champions down to their level.  I think that thought is in 
the minds of members here.  Members are angry.  All members on our side are very disappointed that this Bill 
has been rushed through.  In this debate a line has been drawn between members in the House and that is not 
healthy for all of us. 

Why have we been rushing this legislation through?  The theme is: it has to be through before Christmas.  If we 
look at all the other legislation - it depends how one determines priorities; and I am speaking from a community 
point of view - we do not believe that this legislation is a priority for -the Labor Government.  I have seen the 
Leader of the House in action and I am disappointed at his assessment of time management. 
I know that there are a lot of former union representatives in the House.  They understand time management.  
The minute the clock goes over or under they are on strike or doing something about it.  We have had to sit here 
like dummies accepting time management that is out of context with what community leaders would expect to be 
fair.  Last week the House sat on one occasion to two o’clock in the morning.  On the other nights it sat to 
midnight and half past one.  I said how disappointed I was that there was no consideration for country members 
in this House.  Country members have electoral appointments on Fridays.  They have to catch planes and drive 
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long distances.  Some of them were very tired and may have had an accident on the road.  More importantly, 
they have to get back to their families.  There are a few single members in this House, but most are married.  I 
have been married for 41 years.  Part of our marriage is trust and knowing where the other partner is.  We try to 
be together as much as we can. 

Mr Marlborough:  We will tell her that you have been in the House all night.  Do not worry. 

Mr MARSHALL:  The member is partly right, but I wish he had telephoned my wife.  I rang her at 10 o’clock 
last night and told her not to worry and that I would probably be home at 3.00 am.  I know that she will not have 
slept.  She will be wondering where the heck I am.  She knows I am not a very safe driver at night.  It concerns 
me that she will be worried.  I am worried that the Government is pushing this legislation through and has no 
concerns about members in this House who have families.  It is extraordinary.  To be called back on the eve of 
Christmas is extraordinary.  As a group, we work very hard.  We are overworked and underpaid.  Everybody in 
the House knows that.  I want the people in the gallery to understand that.  I know that members of the gallery 
have been watching the debate diligently because it is something they believe in.  They should know that they 
will have to go through it again when the legislation goes to the upper House.  To come back to Parliament on 
the eve of Christmas destroys family values.  We all have things to do.  We are all busy in our electorates.  We 
have graduations to attend.  We have to put up Christmas lights and buy presents. 

Point of Order 

Mr KOBELKE:  I refer the Acting Speaker to Standing Order No 94, which states that a member’s speech must 
be relevant to the question under discussion.  The member has been speaking for eight minutes.  While 
procedural matters may be of passing relevance, he has not yet addressed the matter before the House, which is 
the third reading of the Bill. 

The ACTING SPEAKER (Mr McRae):  The Leader of the House has hit the mark.  A degree of latitude has 
been given to other speakers during the third reading debate.  The member for Dawesville has reached the end of 
that latitude. 

Debate Resumed 

Mr MARSHALL:  I was simply trying to paint a picture of the difficulty members have in making proper 
assessments when they work long hours.  It is not right.  The legislation is being pushed through in haste.  Haste 
always creates errors.  The legal and moral consequences will be inherited through this legislation because of the 
sheer haste in which it has passed through the House.   

I reiterate four points.  I believe the Bill is too large.  Parts of it relating to equal opportunity and 
antidiscrimination are excellent.  Lowering the age of consent for homosexuals from 21 years to 16 years is 
something with which I do not agree.  My community does not agree with it and all the people I mix with do not 
agree with it.  Allowing homosexuals to adopt children is of grave concern to me.  The legislation gives them 
that right.  What about the rights of the child?  Who will be there to ensure the rights of the child?  The 
Government may say that it will be all right, but who can guarantee that those children will have a proper 
upbringing, in the same way as a child with a heterosexual mother and father has a normal upbringing.  It is 
difficult to do nowadays with so many single parents and de facto relationships around.  However, this 
legislation has degraded family and moral values.  I am not happy with that.  It is of grave concern to me that 
lesbian couples can access the in-vitro fertilisation program.  I have listened to speeches of female members on 
the other side of the House.  I can understand their feelings.  At times they nearly won me over, but there seems 
something unnatural in not having the normal husband and wife, male and female combination rearing children.  
I would like to think that children in the future will have a true chance of a good life. 

I reiterate my concerns about the scrapping of section 24 of the Law Reform (Decriminalization of Sodomy) Act, 
which says that it is illegal to encourage and promote homosexuality in schools.  It has been a very big mistake 
to repeal the Act.  I hold the teaching profession in the highest esteem.  I have been involved with teachers 
through tennis professionalism in schools.  I am married to a schoolteacher and my brother-in-law is a 
schoolteacher.  We are all involved with schoolteachers, and we know that a proportion of teachers are 
homosexual.  It worries me, as it worries the member for Kalgoorlie, that the repeal of section 24 of the Act will 
make teaching homosexuality open slather and leave it open for homosexual teachers on the quiet to start 
persuading and teaching things that persuade - 

Mr Kucera:  You cannot catch it or teach it. 
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Mr MARSHALL:  They could promote it.  Once something is promoted, there is an interest.  Children talk about 
it in the playground.  They go home to their parents and tell them. 

Mr Marlborough:  Have you ever watched South Park? 

Mr MARSHALL:  Is the member talking English?  The member for Peel should not distract me.  I said years ago 
how much I enjoyed his oratory, what a good fellow he was and how he was respected, but I also reminded him 
that the bloke I wanted to get was the bloke who gave him the ten quid to come out here!  He must not forget 
that.   

There is grave concern in the community about this legislation.  We should have debated this legislation during 
true working hours.  It is now 6.20 am.  The reason I have gone a minute longer than 15 minutes and will finish 
in about 25 seconds is so that someone who backed me can win some money.  I have said this once and I will say 
it again: mark my words, this legislation will cost the Labor Government the next election.  It will be voted out 
because it has not listened to the people of Western Australia.  The member for Peel sits back with great 
arrogance thinking that he will be all right.  He is in a safe seat, and I am sure he will be all right, but he will be 
on this side of the House and we will be on the other side of the House, because the people of Western Australia 
are disgusted and dismayed.  They do not agree with the haste with which the legislation is being pushed through 
the House.  They do not agree with many parts of the legislation.  Naturally, I will be voting against it. 

MR BRADSHAW (Murray-Wellington) [6.20 am]:  Like all the speakers on this side, I oppose this legislation.  
It is disgraceful that it is being debated at this time of the day.  The Government has tried to get this legislation 
through as quickly as it can, when a more monitored and metered approach would have been a better way of 
handling it.  The Government came into the House claiming a mandate, but the primary vote of the Labor Party 
at the election was 37 per cent.  That is no mandate, when not even half the population voted for it.  Not only 
that, but also the people of Western Australia were not aware that the Labor Party had this legislation up its 
sleeve, and was so eager to introduce it and change the rules that the people do not believe should be changed.  

Mr Kucera:  What will you do?  Bring the Tampa up the Swan River?  

Mr BRADSHAW:  The Government is there only because of the One Nation vote.  

I was sent a petition by some people from my electorate - members of the Catholic Church in Waroona.  I meant 
to use it in my speech in the second reading debate, but I misplaced it at the time.  It has not been set out 
according to standing orders, so I will read it out, as it was sent -  

We, the undersigned, consider reducing the legal age for consensual homosexual practice to be an 
abomination.  By reducing the age of consent, you would be opening up the opportunity for 
PREDATORS to abuse our children, without fear of prosecution   

WE, THE UNDERSIGNED, OPPOSE LEGISLATION TO REDUCE THE CONSENSUAL AGE 
FOR HOMOSEXUAL PRACTICE.  

That petition was sent to me with a covering letter asking me to present it to Parliament somehow.  I have now 
done that.  The petition is signed by some true and good people from the community, who do not support this 
sort of legislation.  The report of the ministerial committee on lesbian and gay law reform was released in June 
2001.  I wonder whom that committee spoke to, and how it consulted the people of Western Australia, because it 
seems to me that very few people were actually consulted.  The committee probably spoke to the gay 
community.  There are varying reports on the percentage of the population that constitutes the gay community.  
Some people say three per cent, and others say 10 per cent.  Whatever the figure is, it is not the overwhelming 
majority of the people of Western Australia.  I received an e-mail from John W. Lake on gay and lesbian law 
reform, which was received by most members of Parliament.  It asks a few questions, including the following -  

Why were all interested parties not publicly invited to have input?  

I would like the Attorney General to advise the House why the general public was not invited to have input into 
this legislation.  I will be interested in his answer.  With whom did the ministerial committee actually meet, and 
how did it advertise?  I certainly did not hear about it.  

Ms Quirk:  The committee was supposed to identify areas of discrimination.  It was based on a premise that there 
was discrimination, so it was intended to clarify the areas of discrimination.  
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Mr BRADSHAW:  So the committee did not go out and talk to the people in the community?  

Ms Quirk:  I went on radio when the report was published and said that I hoped it would generate a lot of 
discussion among the public; and we all know that it has. 

Mr BRADSHAW:  It has not.  Nobody saw the report until it was suddenly tabled a few weeks ago.  Why did 
the person who e-mailed me ask -  

Why did the pre election speeches not indicate any such plans.   

He asked good questions and laid out succinctly his concerns about the legislation; about why people were not 
told about it and why they were not consulted.  He asked -  

Why did the Government not consult widely amongst all voters before pursuing this drastic course of 
deliberately attempting to drag the State into the gutter? 

. . .  

Is it the Governments intention to bind non-government schools into this corrupt teaching? 

. . .  

Will a referendum be held? 

Obviously it will not because the Opposition has asked the Government to hold a referendum and it is not 
prepared to do that.  He continues -  

When will the referendum be presented to Parliament for approval? 

. . .  

Am I wrong in believing that Governments should act openly? 

Of course he is not wrong in believing that, except in the case of this legislation.  Another person who e-mailed 
me and, I presume, other members was Robert Healy of the Anglican Church, who said -  

Dear Mr Bradshaw, 

Re WA Proposed legislation that elevates homosexual relationships to the same status as marriage 
and removes protection for juveniles. 

These ‘reforms’ were not advertised before the election.  They were drafted by a Committee that 
consisted mainly of gays and lesbians.  The public has not been given the opportunity for scrutiny and 
debate.  The legislation will be more radical than that in any other state. 

Those e-mails came from a couple of people who indicated their thoughts on the legislation.  They do not believe 
it is too good.  They do not believe that the Government had a mandate or that there was enough consultation 
and publicity about the legislation.  They believe that the way in which it is being shoved through the Parliament 
is disgraceful. 

Another person who e-mailed me said -  

However I do have a problem with this homosexual lifestyle being glorified and offered as an 
alternative to being a heterosexual.  The Pride parade is such a tool that is used by the Homosexual 
Movement to achieve this. 

An aspect of this issue that puts off a lot of heterosexuals is the way in which members of the gay community 
flaunt their sexuality.  One certainly does not see that in heterosexuals. 

Mr Kucera:  You obviously don’t have skimpies in south west bars. 

Mr BRADSHAW:  Yes, we have them down there. 

Mr Kucera:  Do you go to bars that have skimpies? 

Mr BRADSHAW:  I have been in bars with skimpies, but that was purely coincidental. 
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I am interested to know why some members on the other side of the Chamber have not spoken in the debate on 
this legislation.  I would have thought that if they were as proud of this drastic legislation as they appear to be, 
they would be prepared to back it. 

Mr Barnett:  They don’t want to be recorded in Hansard. 

Mr BRADSHAW:  That is right.  I wonder whether there are a few closet gays on that side of the Chamber who 
are not prepared to come out and put up their hand, like the member for Perth was prepared to do.  He is quite 
proud of what he is, and that is fair enough. 

Ms Quirk:  It is their right.  It might be a question of time.  There are a number of reasons. 

Mr BRADSHAW:  A question of time?  We have the rest of this year and next year to debate it.  Some members 
have not mentioned one word in this place. 

Mr Hyde:  How many speeches did you make in government?   

Mr BRADSHAW:  Probably not as many as I should have.  However, this legislation is a little different from the 
norm.  

Mr Hyde:  This is government legislation.   

Mr BRADSHAW:  It is a little different from the norm. 

Mr Hyde:  No, it is not; this is normal. 

Mr BRADSHAW:  This is totally different from the norm.  I thought that some members opposite would have 
had the fortitude to say what they thought of the legislation and whether they have a vested interest in it.  

On lowering the age of consent, members have canvassed quite a few times the fact that 16-year-old males are 
not very mature.  The other week the member for Innaloo said that he was not sure whether his 16-year-old 
daughter is mature enough to handle it.  Why put people at risk?  When I say at risk, I mean that they are at risk 
of not necessarily sexual activity but doing something that they may regret later on.  There are a lot of screwed-
up people in this world, as members know.  If the Government puts them in a situation in which they experiment 
because the law says they can, there is a good chance that more will experiment; they will then ask themselves 
why they did that and they will have that on their conscience for the rest of their lives. 

Mr Hyde:  What - voted Liberal? 

Mr BRADSHAW:  The member has probably voted Liberal at some stage in his life.  Why put temptation in 
people’s way if it can be avoided?  I am not saying, and I am not naive enough to believe, that people are not 
sexually active before the age of 16.  The law says that males under the age of 21 who engage in sexual activity 
are criminals.  Under this legislation, if they are under the age of 16, they will still be criminals.  Why does the 
Government not make the age of consent zero, so that when these people become sexually active, they can get 
into whatever sex act they want to engage in?  It does not matter what the age of consent is, there will always be 
somebody who is acting illegally, unless the age of consent is zero.  What the Government has said about the age 
of consent is a load of rubbish.   

On the issue of people’s access to in-vitro fertilisation treatment, as I said, there are already enough mixed-up 
people in our society.  I do not care whether lesbians and homosexuals live together; that is their privilege or 
right.  Bringing a child into that scenario is another matter.  That is the problem I have with these people having 
access to IVF.  I am not naive enough to say that homosexuals and lesbians do not have children.  That is usually 
because they have been in heterosexual relationships and children are born of those relationships.  When they 
split from those relationships and become gays or lesbians, those children sometimes go with those couples.  
There will always be the exceptions.  I would hate to think that I was brought up by either a lesbian or a gay 
couple.  I would have gone to school and everyone would have asked who my mum or dad was.  It is just not on.  
We have already heard cases of gay people who go to school and are discriminated against.  If children are raised 
by a gay or lesbian couple, they will cop it in the neck day after day, and they will grow up that screwed up that 
they will not know whether they are coming or going.  It would be very difficult for those people in the long run.   

Another issue I raised in the consideration in detail stage was whether the Government had spoken to Adoption 
Jigsaw WA.  I was a member of the Select Committee on the Adoption of Children Amendment Bill years ago.  
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People who do not know who are their natural parents become obsessed with finding out who they are.  It drives 
their lives, and to some extent it destroys their lives because they are so obsessed with finding out who that 
person is.  When children get to the age at which they realise that two lesbians cannot have a child, because they 
work out that a male and a female are needed to produce a child, they will start wondering who their natural 
biological parent is.  Again, that will create confusion in these children’s lives.   

I refer to adoption by homosexuals and lesbians.  I will not repeat what I have already said, so I will not go into 
that.  However, it is wrong.   

The other point is school sex education.  The Minister for Education carried on and said that would not happen 
as we predicted.  I can tell the minister that where there is a will there is a way.  Eventually pressure will be 
brought to bear, so that somehow or other homosexuality will be promoted as the norm in the schools.  That will 
encourage people.  Even though members opposite say that people cannot catch it or whatever - 

Mr Kucera:  So we should not provide drug education either? 

Mr BRADSHAW:  We can teach safe sex, but we should not be going into the ins and outs of homosexuality.  

Mr Kucera:  It was clearly explained to you that that would not be the case.  You obviously did not listen to the 
Minister for Education.  

Mr BRADSHAW:  Yes, I did.  However, I thought the Leader of the Opposition gave a better explanation.  I 
found what he said about sex education in schools to be far better than the explanation by the Minister for 
Education.  I did not feel that what the Minister for Education said was correct.  I have probably said enough.  I 
do not support this legislation.  It will have a dramatic effect on the Government’s chances at the next election, 
but we will have to wait and see.  People have long memories and there is a lot of anger in the community.  With 
the amount of publicity that has been generated over the past week or two, much more anger will emanate.  It is 
a pity that the Government did not take more time to convince the people of Western Australia about the merits 
of this legislation - I do not think it could, but it should have at least tried.  The Government does not have a 
mandate for this legislation; it received only 37 per cent of the primary vote.  Not only that, but also the 
Government did not tell the people that it would introduce this legislation.   

MR BARNETT (Cottesloe - Leader of the Opposition) [6.37 am]:  I am probably the last speaker on this side of 
the House.  If that is case, I will not speak for more than 10 minutes.  That will mean that for this sitting day, 
being Tuesday, this House would have been in session for nearly 17 hours.  That clearly is not acceptable. 

Mrs Martin:  We did not talk.   

Mr BARNETT:  No, but with its majority the Government controls the sitting hours of this House.  It is 
unacceptable in 2001 that this Parliament should sit for virtually 17 hours, particularly to deal with significant 
legislation such as the Acts Amendment (Lesbian and Gay Law Reform) Bill.  When I came into this Parliament 
nearly 11 years ago, at the time of the Lawrence Government, there were occasions when we had all-night 
sittings.   

When the coalition came into Government in 1993, and I was Leader of the House, there were occasions when 
we had all-night sittings.  It was clear that the community at large and members in particular decided that that 
was not appropriate.  As Leader of the House I modernised the sitting hours and during our last term of 
government, the last four-year period, we did not have any occurrences of all-night sittings.  On only a couple of 
occasions did we go past midnight.   

This House, with proper management, can operate under sensible hours and get through a legislative program.  It 
is nothing to be proud of to force important legislation through a Parliament by a 17-hour sitting.  This is the 
second time in a matter of a few weeks that this Parliament has sat through to the morning.  This is taking us 
back to the bad old practices of the early 1990s.  The changes to the hours introduced around 1995 modernised 
not only the operations of this Parliament but also the way the public saw the Parliament.   

This legislation has been debated at length.  It has been essentially a good debate.  People have expressed their 
views.  There has not been any filibustering.  It has taken a long time, because social legislation inevitably takes 
a long time to debate in this place.  Members have taken time to express their views.   
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As I have said before, it is a great pity that the Government did not accept the offer of bipartisan support for this 
Bill, which was made on several occasions by the Opposition.  The Government was initially asked to defer the 
Bill to allow time for wider community consultation on the contentious issues.  It was also asked to refer the Bill 
to a committee to allow that process to take place.  Even as late as this session, a proposal was made to split the 
Bill to allow the less contentious parts to go through with bipartisan support and for the more contentious parts to 
be further considered.  That would have been a good result for the gay and lesbian community, because it would 
have meant that overdue reform would have gone through with bipartisan support in this Parliament and with 
wide community support.  The Government and the Attorney General missed that opportunity.   

A lot has been said and some name-calling has gone on in this Parliament during the debate.  The reality is that 
this legislation reflects the views and aspirations of a group within the community.  The gay and lesbian 
community is by definition a minority group; it accounts for perhaps five to 10 per cent of the population.  Many 
members, myself included, made the point that no-one in this House will support vilification, intolerance or 
persecution of those people, and that blatant discrimination must be stopped.  There is widespread support for 
that.  That has not been properly acknowledged by the Government.  The legislation that has been brought into 
this place reflects a minority view.  It reflects a proactive and activist gay and lesbian view.   

This is not moderate legislation.  It is pushing out the boundaries in a range of issues such as adoption, in-vitro 
fertilisation and age of consent.  A range of values has been pushed in the name of gay and lesbian activism, 
which is way ahead of the broader community.  That is why the way this legislation is being handled is 
inappropriate.   

It has been interesting that although all members on this side have spoken and expressed their views, policy 
positions and the views of their electorates, not many members on the government side stood up and committed 
themselves to this legislation.  Traditionally, when social legislation goes through this Parliament, members take 
the time to individually commit to it.  Members opposite have tended to hide behind a number of guises.  One 
has been that it is Australian Labor Party policy.  Perhaps it is ALP policy.  The Government claimed it had a 
mandate for this legislative change, yet it clearly could not demonstrate, at any stage, that this legislation was 
actively promoted or canvassed during the election campaign.   

The most common refuge to hide behind is the notion of equality.  Government members have defended 
everything that has come up by saying that it needs to be done because it will give equality.  Members opposite 
have not been prepared to judge whether something is right or wrong.  They have simply argued that it needs to 
happen on the ground of equality.  Things can be equally good or equally bad.  Indeed, there are natural 
inequalities here.  This is not about absolute equality.  A heterosexual couple can, by themselves, if all things are 
well, give birth to children.  A homosexual couple cannot do that without the involvement of a third party, one 
way or the other.  That is not equality; it is absolute inequality - there is a difference.  One cannot assume that 
away by simply saying that one believes in equality because there is inequality.   

There may be other situations; society may recognise inequalities in a whole raft of issues and will perhaps 
regard some inequalities as acceptable.  There are other situations in which society deliberately goes out and 
creates inequalities.  Members can call that affirmative action if they like or action to help disadvantaged groups, 
whether they be Aboriginal, migrant groups or whatever else.  Our history is littered with examples of the 
establishment of deliberate inequalities, yet all we hear from members opposite is that we need to do this in the 
name of equality.   

The legislation contains four contentious areas.  They are age of consent, the granting of access to the Family 
Court for gay and lesbian couples, gay and lesbian couples having the right to adopt, and access to in-vitro 
fertilisation technology.  They are probably the four major areas of contention.  The Liberal Party does not agree 
with those, as they are currently reflected in this legislation.  A number of speakers have made suggestions 
throughout this debate about how improvements could be made and how a greater degree of consensus, if not 
agreement, might be reached on some of those issues. 

The Liberal Party will review those four areas.  It will deliberately go through a process of reviewing age of 
consent, access to the Family Court, adoption entitlements and access to IVF.  It will do that internally, as a first 
step.  Then it will consult widely within the community, including talking with members of the gay and lesbian 
community.  They will not be excluded.  The Liberal Party will look at those issues, and I foreshadow that as a 
result of that review and community consultation, the Liberal Party, when in government, will introduce a pro-
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family Bill.  It will not be antigay or discriminatory; it will clearly be pro-family legislation.  That is how the 
Liberal Party will react to this issue.  It will do that carefully, sensitively and systematically.  To some extent, 
that is what it should do.  However, it is also a pity that the Labor Party did not seize the opportunity to get 
through what could be agreed on a bipartisan basis. 

The Labor Party has now created a situation in which there is division in this Chamber and widespread division 
in the community.  This will therefore be an issue leading into the next election, because the Liberal Party will 
go to the election with a pro-family policy.  It will be up to us to use our skill to design that legislation in such a 
way that it is not discriminatory, antigay or antilesbian, but very much stands up for the traditional values of this 
society - not for the minority.  It will not discount, discriminate or marginalise; it will be for the vast majority of 
ordinary Western Australian families and people.  We will go to the electorate with a pro-family position. 

Members opposite will have to decide where they stand on that.  As I said before, many members opposite have 
stood behind the legislation we are debating, which is an ALP policy.  Their attitude is that they do not speak as 
government backbenchers.  They have stood behind the notion of equality - it is simply a case of equality.  The 
community does not view it that simply.  It involves moral and religious views, and views of the family and the 
traditional state of Australian society.  We are essentially a Christian-based society.  Unfortunately, members 
opposite will have to confront those issues in their electorates.  I will not support extreme points of view on 
either side of that debate.  However, the Liberal Party will go forward with a carefully considered - 

Mr Hyde:  Will you pull children away from loving lesbian parents in your rollback?  You have announced a 
four-point rollback.  You will tear away children from loving lesbian parents.  That is what your rollback will do. 

Mr BARNETT:  We will not react to ill-informed, irrational comment such as that for which the member for 
Perth is distinguished.  I have taken some time to explain that the Liberal Party will look at those four issues 
from a policy point of view, a legal point of view and a legislative drafting point of view, and it will consult 
widely throughout the community on those issues.  It will then develop a pro-family policy.  I cannot foreshadow 
the detail of that, because we will have to do the work.  It will not be discriminatory or antigay and antilesbian.  
It will be a positive affirmation of the basic values of ordinary Western Australian families.  The Liberal Party 
will take that to the electorate, and people will vote on that and a host of other issues. 

I conclude my comments by saying that it is a great pity that this Parliament had to sit for 17 hours to deal with 
this legislation.  That is an abuse.  It is going back to the dark old days of the early 1990s.  I thought this 
Parliament had matured and progressed beyond that.  However, clearly it has not.  It is a great pity that this 
Labor Government did not take the opportunity to proceed with those majority areas of the Bill which were less 
contentious and for which there was bipartisan support.  It is a great pity that members of the Labor Party did 
not, as individuals, express their commitment to this legislation.  They simply said that it is ALP policy.  
Virtually no members of the Labor Party argued, for example, that the age of consent for young boys should be 
16 years.  

Mr Whitely:  I did.  

Mr BARNETT:  A couple may have, but almost none did.  They must now face that issue among their 
constituents in their electorates.  The difference is that members of the Liberal and National Parties have 
indicated where they stand as individuals.  They have made that absolutely clear.  Members of the Labor Party 
have not done that; they have hidden behind Australian Labor Party policy, the minister handling the Bill and 
equality for equality’s sake.  However, there are clearly issues here that are not about equality.   

Given those parts of the Bill that should receive bipartisan acclaim, I congratulate the Attorney General for some 
parts of the Bill; they are overdue and they have been done carefully and properly.  However, the contentious 
areas do not have the support of the Liberal Party; therefore, we will oppose this legislation. 

MR McGINTY (Fremantle - Attorney General) [6.50 am]:  In closing this debate I say to the Leader of the 
Opposition that his announcement of a rollback of these provisions reflects two things.  When he was in 
government he was utterly incapable of dealing with these issues.  That which he now embraces in this 
legislation he opposed when in government.  The notion of amending the Equal Opportunity Act to outlaw 
discrimination on the basis of sexuality sat for his entire term of government.  Various people tried to bring it 
forward, but the Liberal Party was incapable of bringing it into the Parliament and dealing with it.  
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When the Leader of the Liberal Party proposes a rollback of this issue, the public must be aware of his incapacity 
to deal with these issues.  Society has moved on and time has left the Liberal Party behind on these issues.  Its 
members are dinosaurs who cannot come to grips with a changed society.  It was obvious to anyone who listened 
to the contributions made during this debate that they are tired old men.  They are not capable of dealing with 
these issues in a contemporary twenty-first century society.  I had to say that in response to the provocative 
comments of the Leader of the Opposition.  

The Labor Party has brought to this Parliament a number of pieces of legislation that have one objective.  That 
objective is to enshrine equality in the laws of this Parliament in crucial areas in the operation of our society.  
We brought to this Parliament laws that, for the first time, will ensure that every citizen in this State has an equal 
say in electing his Government.  The only place in the whole country that does not occur is in Western Australia.  
We brought forward that very simple proposition that every citizen should have an equal say in electing his 
Government because we on this side of the House believe in equality.  

We have brought forward legislation to amend the Family Court Act so that people who live in a de facto 
relationship are treated in a similar way to people who live in a legal marriage when their relationship breaks 
down by giving them access to a tribunal to resolve that issue.  It is the only State in Australia that does not have 
that provision because the coalition was not capable of dealing with it when it was in government.  The 
Government believes that, irrespective of whether a person decides to live in a de facto relationship or to get 
married, he should be given equal access to the courts and the same rules to resolve his property disputes when 
the relationship breaks down. 

Tonight we have dealt with another great piece of equality-based legislation; that is, gay and lesbian law reform.  
This legislation will comprehensively remove every skerrick of discrimination and unequal treatment of 
homosexual people in this State.  

Mr Birney interjected. 

Mr McGINTY:  The member should listen.  That proposition enjoys unanimous support in the broader 
community.  The recent Westpoll has shown that there is 86 per cent community support, which is statistically as 
good as unanimous support, for ending discrimination against gay and lesbian people.  As we have observed, 
there are, in my view, two contentious issues about which the community has expressed concern.  The first is age 
of consent.  We are proposing to equalise the criminal law of this State - the law that criminalises behaviour - for 
homosexual and heterosexual people.  It is as simple as that.  It is, nonetheless, a proposition about which I 
acknowledge there is concern in the community.   

The second area of concern is reproductive and fertility issues and adoption - that general class of issues.  One 
principle will be applied in the case of adoption; namely, what is in the best interests of the child.  I have no 
doubt whatsoever that the best interests of the child are served by placing a child in an adoption situation with a 
parent or parents who will give that child a loving, nurturing and caring environment in which to grow and 
prosper.  That is the test.  We should not be looking behind bedroom doors to see what are the sexual practices of 
the parents.  If it is in the interests of the child that that be the case, we should do it.   

Let us also accept the reality that in this State, and in some of the other States, homosexual people are allowed to 
adopt today.  We are saying: why should a single homosexual person be allowed to adopt but not a homosexual 
couple?  It simply does not make sense.  We are saying that we should treat everyone equally.  If we enlarge the 
pool of people who are eligible to apply for adoption, we will also expand the range of choices to ensure that a 
child will get the best possible parent, because the only criterion is what is in the best interests of the child. 

With regard to IVF and fertility matters, what we are proposing is very simple; namely, if a woman has the 
misfortune to be medically infertile, she should be able to access IVF treatment.  If members want to be down on 
women who have the misfortune to be medically infertile, I suggest they have a good think about what this 
legislation is all about.  A woman who is medically infertile will be able, if she meets the criteria, and regardless 
of her marital status and sexual orientation, to access IVF technology.  A lesbian couple or a single lesbian 
woman, or a single woman, for that matter, can already access donor insemination.  As I pointed out during the 
course of the debate, single and lesbian women have access to IVF in most of the other States in Australia, but 
not in Western Australia.   
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This legislation, coupled with the other social reform legislation, will, in my view, bring Western Australia to the 
position in which we can say that our laws are non-discriminatory, are based on the very important principle of 
equality, and enjoy overwhelming community support, albeit with some areas of concern.  In the twenty-first 
century, there is no place for the treatment of citizens on an unequal basis and there is no place for 
discrimination.  For those reasons, it gives me great pleasure to commend this Bill to the House. 

Government members:  Hear, hear! 

Question put and a division taken with the following result  - 

Ayes (23) 

Mr Andrews Mr Hill Ms McHale Ms Radisich 
Mr Bowler Mr Hyde Mr Marlborough Mr Templeman 
Mr Carpenter Mr Kobelke Mrs Martin Mr Watson 
Mr Dean Mr Kucera Mr Murray Mr Whitely 
Mr D’Orazio Mr McGinty Mr O’Gorman Ms Quirk (Teller) 
Ms Guise Mr McGowan Mr Quigley  

Noes (16) 

Mr Barnett Mr Day Mr McNee Mr Sweetman 
Mr Barron-Sullivan Mrs Edwardes Mr Marshall Mr Trenorden 
Mr Birney Mr Edwards Mr Masters Ms Sue Walker 
Mr Board Mr Johnson Mr Omodei Mr Bradshaw (Teller) 

            

Pairs 

 Mr Brown Mrs Hodson-Thomas 
 Mr Logan Mr House 
 Dr Gallop Mr Waldron 
 Ms MacTiernan Mr Grylls 
 Mr Ripper Dr Woollard 
 Dr Edwards Mr Ainsworth 

Independent Pair 

 Mr Graham Dr Constable 

Question thus passed. 

Bill read a third time and transmitted to the Council. 
 


